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CURRENT TOPICS. 





We expressed the opinion last week that 
litigation is toe slow to meet the needs of 
modern civilization. Next to this fault is the 
scarcely less shortcoming of being too ex- 
pensive. Nothing so discourages efforts to 
obtain justice as the discovery that it is like- 
ly to cost more than it bringsin. In this 
practical matter-of-fact age, men rarely pur- 
sue a losing suit simply to vindicate an out- 
raged sense of justice. There was probably 
no element which contributed so largely to 
raise the storm of disgust which overwhelmed 
thel ast Bankrupt Act, as the’fact that consider- 
able estates were not unfrequentlyentirely ab- 
sorbed by clerk’s, marshal’s, register’s and 
assignee’s costs, and a fund in bankruptcy, 
which under any ordinary rational manage- 
ment ought to have paid forty or fifty per 
cent, frequently paid no more than five or 
ten per ceut, and sometimes even less. Of 
course, in the nature of things, such a sys- 
tem could only last long enough to become 
thoroughly understood, when it would in- 
cur odium enough to insure its destruction. 
Whether or not it is practicable to organize 
an efficient system of bankruptcy which would 
not be intolerably expensive, and which 
would yet effectively serve the purpose, is, 
of course, to some extent an open question. 
We are strongly inclined to think that it 
could. We believe that if the fee system 
were greatly modified, and in lieu of specific 
costs some of the officers of the courts, par- 
ticularly the registers. were compensated by 
a fixed salary, a great saving could be ef- 
fected. Why not, too, have the court appoint 
an offic:al assignee also a salaried officer, 
whose business it should be to take charge of 
estates, like the public administrator, in all 
except certain specified cases, as for instance, 
when the interests of the estate require the 
business to be conducted by a _perseun of spe- 
cial skill? Under the old law the various no- 
tices and process served by the marshal were 
found to be an intolerable burden in all but 
the largest estates. A new law should be 
framed with a view of making the marshal’s 
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postage, printing and mileage claim as light 
as. possible, For all his services over and 
above actual expense incurred, we believe 
that compensation should be made to the 
marshal in the shape of a gross sum in each, 
rather than by a bill of costs. In these and 
in many other ways the expense might be 
lessened. 

These are matters to which the bar can not 
too earnestly give its attention. Cheap and 
prompt justice will readily revive litigation 
from its present depressed state. 








MISCEGENETIC MARRIAGES. 





Marriage within the States is outside of the 
jurisdiction of the Federal government. It is 
exclusively under the control of the States ;? 
the public policy of many of which is to pro- 
hibit, by penal statutes, the marriage of 
whites with negroes, or persons of mixed 
blood.? These statutes were not repealed or 
affected by the emancipation of the slaves 
and the adoption of the subsequent amend- 
ments to the Constitntion of the United States, 
nor by the Civil Rights Bill, or any other na- 
tional legislation.* And, indeed, national 
legislation attempting to regulate marriage 
within the States, by saying who may or may 
not marry, would be unconstitutional, as be- 
ing beyond the power of the general govern- 
ment. But it has been held that State 
statutes, inhibiting miscegenetic marriages, 
were in conflict with the provisions of the 
Civil Rights Bill, conferring upon the colored 


“people the power, to the same extent as it is 


possessed hy a white person, to make and en- 
force contracts. In reality, however, no con- 
flict exists. The question was raised in Burns 
v. State,® and it was said that ‘‘marriage is a 


1 Barber v. Barber, 21 How. 582; Frasher v. State, 
3 Tex. App. 263; Ex rel. Hobbs, 1 Woods, 537; Green 
v. State, 58 Ala. 190; State v. Gibson, 36 Ind. 389; 
Louas v. State, 3 Heisk. 287. 

2 Medway v. Natick, 7 Mass. 88; Medway v. Need- 
ham, 16 Mass. 157; State v. Hooper, 5 Lred. 201; State 
v. Brady, 9 Humph. 74; Bailey v. Fiske, 34 Me. 77; 
State y. Fore, ldred. 378; State v. Ross, 76 N. C. 242; 
State v. Kennedy, 76 N. C. 251. 

8 Frasher v. State, 3 Tex. App. 263, overruling State 
v. Webb, 4 Cent. L. J. 2; and see, Ex parte Lou 
Brown, 8 Wood, 370, note; State v. Hariston, 63 N. 
C. 451; State v. Rienhardt, 63 N. C. 547; Hoover v. 
State, 59 Ala. 59. 

4 See Gibson v. State, 36 Ind. 389. 

5 Burns vy. State, 48 Ala. 196. 
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civil contract, and in that character alone is 
dealt with by the municipal law. The same 
right to make a contract as is enjoyed by 
white citizens, means the right to make any 
contract which a white citizen may make. 
The law intended to destroy the distinction of 
race and color in respect to the rights secured 
by it.’”” And again, ‘‘One of the rights se- 
cured by citizenship therefore is that of 
suing any other citizen. The Civil Rights 
Bill now confers this right upon the negro in 
express terms, as also the right to make and 
enforce contracts, amongst which is that of 
marriage with any citizen capable of entering 
into that relation ;’’ and the statute was held 
invalid. But in a subsequent case® in the 
same court, it was held that the statute was 
a valid law of the State, and not violative of 
the Constitution or laws of the United States ; 
and concerning the argument in Burns 
vy. Sate, Manning, J., said: ‘‘This seems 
to us a very narrow and illogical view 
of the subject. And it might perhaps be a 
sufficient answer to it tosay: What the law 
declares to be a punishable offense, is mar- 
riage between a white’person and a negro. 
And it no more tolerates it in one of the par- 
ties than the other—in a white person than in 
a negro or mulatto; and each of them is pun- 
ishable for the offense, prohibited in precisely 
the same manner and to the same extent. 
There is no discrimination made in favor of 
the white person, either in the capacity to en- 
ter into such a relation, or in the penalty. 
Moreover, at the time of the passage of the 
so-called ‘Civil Rights Act,’ similar laws to 
those of Alabama existed against such inter- 
marriages in several, perhaps.in nearly all, of 
the northern States, whose representatives. in 
Congress voted for that act; and as no men- 
tion was made in the act, or in any other act 
of Congress, of such intermarriages, the pre- 
sumption is that it was not intended to secure 
to persons of -he negro race any greater rights 
in those northern States, or consequently in 
any other, than they already enjoyed in 
them.’’ And the further position was taken 
that marriage was not merely a civil contract, 
but 9 relation, and therefore not within the 
meaning of the Civil Rights Bill.” 


6 Green vy. State, 58 Ala. 190. 
7 To the same effect see State v. Gibson, 36 Ind. 389; 
Frasher v. State, 3 Tex. App. 263; Ex parte Francois, 
3 Woods, 367; State v. Hariston, 63 N. C. 451; State_y. 








1. Unequal Punishment of White and Black. 

Nor are these statutes invalid, because they 
provide that white persons who violate them, 
shall alone be punished. 

This question was raised in Texas,® and 
Judge Pedigo said he ‘‘believed that the posi- 
tion * * * * that the law in question is 
void under the Civil Rights Bill, because it is 
unequal in its operation upon the white and 
the colored races, making it, as it does, a 
crime of the grade of felony for a white per- 
son to marry a negro, and at the same time 
making the marriage of the negro to a white 
person no offense at all, is unsound in princi- 
ple and unsupported by authority.’’ And he 
mentioned instances of penal lews, of then 
unquestionet constitutionality, providing 
for the punishment of but one of two persons 
concerned in the commission of the crime. 

Judge Duval subsequently held the Texas 
statute prohibiting miscegenation unfair and 
unequal in its operation, because it would 
visit a heavy penalty on a white citizen, and 
none whatever upon a colored citizen. He 
thought it unconstitutional. But later the 
same learned judge™ held that ‘‘the subject 
of marriage is one exclusively under the con- 
trol of each State. * * * * If a State 
thought proper to do so, I am not satisfied,’’ 
said he, ‘‘that she would be prohibited by any 
express provision of the Federal Constitution, 
or of the Civil Rights Bill, from passing a 
law forbidding a marriage among white per- 
sons, between an uncle and his niece, or be- 
tween a Christian and a Jew, and imposing a 
penalty for its violation upon the man alone. 
If it could do this, then it could certainly 
forbid the marriage between a white person 
and a negro, and affix a penalty upon the 
former alone. If the Texas statute punished 
the negro in such case, and not the white per- 
son, then it would be clearly opposed to the 
Civil Rights Bill, which expressly provides 
that the negro shall only be subject to the 
like pains and penalties as the white race. 
But is the converse of this proposition to be 
held true in all cases? Upon mature con- 
sideration, I doubt whether it is go.’’ 


‘That the law in question is unwise and 


Rienhardt, 68 N. C, 547; Louas vy. State, 8 Heisk. 


8 State y. Webb, 4 Cent. L. J. 588. 
§In Ex parte Lou Brown, 3 Woods, 370. note, 
In Ex parte Francois, 8 Woods, 367. 
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unjust—that it is repugnant to the spirit of 
the Constitution and of the Civil Rights Bill, 
both of which contemplate the equality of all 
persons before the law, and the equal protec- 
tion of the law, I have no doubt. At the 
same time, I am not satisfied that it violates 
the letter of either. Unless it did so,I would 
not feel justified in declaringit unconstitu- 
tional.’’ 

In Frasher v. State, it was held that the 
objection to the statute that it did not 
punish both parties alike should be addressed 
to the legislative, and net to the judicial 
branch of the Government. ‘Can itbe tru- 
ly said,’’ asked the court, ‘‘that the law is il- 
legal, because the race sought to be protected 
by the amendments and ‘tke Civil Rights Bill’ 
is not punished ?’’12 

2. The Social Status. 





white, who have any proportion of African 
blood, have admitted that persons possessing 
only one-eighth part of such blood, should be 
regarded as white;’’ “ and in this case a 
woman having one-sixteenth part of Indian 
blood was held white, and within a statute 
prohibiting the inter-marriage of whites with 
Indians, negroes and mula:toes. 

‘*White male citizens’’ has been held to 
include all persons in whom white blood so 
far preponderates,that they have less than one- 
fourth of African blood. 

The phrase ‘‘colored men’’ is held to have 
no legal technical signification which the 


courts are bound judicially to know.” 
‘‘Person of color’? and ‘‘mulatto’’ are 
held to signify generally a person 


of mixed white or European and Ne- 


| gro descent, in whatever visible proportions 


Nor do such statutes conflict with provisions | 
of the State Constitution declaring that ‘‘the | 
social statusof the citizen shall never Le the | 


subject of legislation.’’!? In this case the stat- 


ute was in forve at the time the constitution- | 
al provision was adopted, and it was held that | 


the effect of the latter was not to repeal ex- 


isting laws relating to the social status, but to | 


leave them in full force and unalterable.'* 
But it would seem that future legislation upon 
the subject would be unconstitutional. 

3. Who are within the Statutes. 

Pure blooded whites and blacks are ex- 
pressly so, as are also colored persons de- 
scended from negro ancestry to the third gen- 
eration inclusive, although one ancestor of 
each generation may have been a white per- 
son, and persons who have one-eighth negro 
blood in their veins. 

But thé words ‘‘negro,’’ ‘‘mulatto,”’ ‘‘per- 
son of color,’’ ‘‘white person,’’ etc. applied 
to one in whom is blended the blood of both 
races, are somewhat ambiguous. Thus 
Shepley, C. J. said: ‘There is a difference of 
opinion respecting the proportion of African 
blood which will prevent a person possessing 
it from being regarded as white. Some courts 
appear to have held that a person should be 
so regarded when his white blood predomi- 
nated, both in proportion and appearance. 
Those least disposed to consider persons 


ll And see Ellis vy. State, 42 Ala. 525; Ford vy. State, 
43 Ala. 160. 

12 Scott v. State, 39 Ga. 32 

1S And see ex rel. Hobbs, 1 Woods, 587. 





the blood may be mixed,!’ but the former term 
has been held to mean one descended from 
a negro within the fourth degree inclusive, 
though an ancestor in the intervening genera- 
tion be white ;'* and ‘‘mulatto’’ has been de- 
fined, more strictly than above, to be a per- 
son that is the offspring of a negro by a white 
man,or of a white woman by a negro,and the 
child of a white woman by a mulatto father 
was held not to be a mulatto. 

‘**Negroes’’ are black men descended from 
the Southern African races; the word does 
not ordinarily include a mulatto.” Van Camp 
v. Board of Education" holds that a 
child will be regarded as colored, though 
it be more than half white. ‘Persons of 
mixed blood’’ has not been judicially defined ; 
but, though it is broad enough to include any 
one having negro blood, however slight the 
mixture, yet, it probably would not be held 
to have a larger significance than ‘‘person of 
color,’’ and, perhaps, would not be held to 


4 Bailey v. Fiske, 34 Me. 77. 

6 People v. Dean, 14 Mich. 406. 

6 Pauska v. Daus, 31 Tex. 67. 

W Herin v. Bridault, 37 Miss. 209: Johnson v. Nor- 
wich, 29 Conn. 407; Daniel v. Guy, 19 Ark. 121; State 
v. Davis, 2 Bailey, 558; State v. Hays, 1 Bailey, 275; 
Johnson v. Boone, 1 Speers, 268; Dean v. Common- 
wealth, 4 Gratt. 541. 

18 State v. Dempsey, 9 Ired. 384. And see State 
v. Melton, Busbee, 49; State v. Chavers, 5 Jones, 11; 
People vy. Hall, 14 Cul. 399, 

19 Thurman y. State, 18 Ala. 276; 
tick, 7 Mass. 88. 

2%” Felix v. State, 18 Ala. 720; Dick v. State, 30 Miss 
631; Heath v. State, 34 Ala. 250: Ivey v. Hardy, 2 


Medway v. Na- 


| Port. 548 > 


21-9 Ohio St. 406. 
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include persons having so small a portion of 
negro blood as to be regarded as white under 
former decisions. 

4. Evasions of the Statutes. 

The true rule undoubtedly is, that persons 
prohibited to inter-marry by the laws of the 
State in which they live, can not, with intent 
to evade the laws of their domicile, go into 
another State where no such prohibition ex- 
ists, there marry, and then, returning to their 
own country, insist upon the marriage being 
recognized as legal. This rule was affirmed 
in Kinney’s case.2*7 in which a negro 
and a white woman, both domiciled in 
Virginia, which State prohibited miscegenetic 
marriages, went to Washington, D. C., where 
no such prohibition existed. They were mar- 
ried, and then returned to Virginia, whose 
Supreme Court held the marriage void.?4 
- But in State v. Ross,** Sarah 
who lived in North Carolina, 
South Carolina,where miscegenetic marriages 
are legal, to marry a negro domiciled there. 
She did not go intending to return with him 
to North Carolina, but intended to, and did, 
reside with him in South Carolina. They staid 
from May, the time of the marriage, to 
August, 1873, when they removed to North 
Carolina. It was held that the domicile of 
the wife was changed to that of her husband 
by the marriage, which, being legal by the 
laws of the domicile of the parties, must be 
held valid in South Carolina. The case was 
thus brought within the rule declaring marri- 
ages to be valid everywhere, which are con- 
tracted at, and valid by the laws of, the dom- 
icile of the parties. 

5. Validity. 

The statutes generally declare miscegenctic 
marriages null and void ab initio. Mr. Bishop 
thinks an express clause of nullity in the 
‘statute essential to render such a mar 


rriage void.2 But such a marriage has 
‘beep held void 


under a statute with- 


2 30 Gratt. 858. 

% And see tothe same effect State v. Kennedy,76 N. 
C. Bi. 

2% 76N. C. 242. - 

% But-see Dupre v. Boulard, 10 La. An. 411; Suc- 
cession of Minville, 15 La. An. 342. And see further 
Medway v. Needham, 16 Mass. 157. This last case has 
been most severely criticised, and it is doubtful 
whether it would now be held sound. See Brook v. 
Brook, 9 H. L. C. 198; Kinney’s case, supra; State v. 
Kennedy, supra. 

% 1'Mar..& Div. 308 b. 


Spake, | 
went to. 





outa nullifying clause, of which the words 
were: ‘* Marriage can not be contracted 
between a white person and ar ‘ro,’’ etc.?7 
Such a marriage may be validated by a stat- 
ute or constitutional provision.** 

It has been held in . .uit by a reputed wife 
against her reputed husband for permanent 
alimony, that he was estopped from denying 
her compentency to contract marriage by rea- 
son of race or color, if he has, in fact, mar- 
ried her (though without a license or the 
usual ceremony), lived with her for many 
years as his wife and reared a -family of 
children by her. That after thus recognizing 
and treating her as his wife, he should be 
bound to furnish her and her minor children 
with support. That public policy was pro- 
moted, not obstructed, by applying the prin- 
ciple of estoppel in such a case.”¥ 

ApELBERT HamILton. 


~~ 





REMOTENESS OF CONSEQUENTIAL 
DAMAGE.} 





¥: 

Perhaps it may be thought that our phono- 
graph moot is farfetched, and only serves ig- 
notum per ignotius illustrare. But hardly can 
any supposition, however odd, be deemed out 
of the range of actual possibility on a subject, 
so prolific of so singular concatenations as is 
that under discussion. ‘‘Supposing a lady to 
have been injured and disfigured in a railway 
accident, she could not say that she ought to 
recover damages because she was prevented 
from going to a ball, at which she might have 
met a rich husband,’’ said Erle, C. J., in 
Priestly v. Maclean ;? but, improbable as the 
making of a claim of such a kind might seem, 
we find that in Hanover R. Co. vy. Coyle,? a 
young lady, who was injured and disfigured 
by the upsetting of a railway carriage, claimed 
additional damages because the prospects of 
her forming a matrimonial alliance were 
diminished—she failed for want of evidence, 





27 Carter v. Montgomery, 2 Tenn. Ch. 216. 

28 Dickerson v. Brown, 49 Miss. 357. 

2 Dillon v. Dillon, 60 Ga. 204. And see City v. Wil- 
liamson, 10 Phil. 176. 

1 See 12 Cent. L. J. 584, 586, and 13 Cent. L. J. 86, 
104. 

22 F. & F, 288. 

355 Penn. 396, 

4 Cowp. 351. 
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and because the claim was not laid as special 
damage. Compare Moody v. Baker,* (omitted 
in Mayne),a case which has just been matched 
by Anthony v. Anthony, in which the plaint- 
iff sued her uncle for slander, whereby she 
was deprived of a good match. Singular 
enough was the case supposed by the late 
Lord Justice James,® of the bailee of a key 
by his carelessness enabling a burglar to rob 
the box; and still, a question not unlike arose 
in Herring v. Skaggs,‘ where, in an action for 
breach of warranty of a safe, sold by an 
agent, it was held that, in the absence of 
fraud, the value of articles stolen from the 
safe by burglars could not enter into the dam- 
ages. It was put as an absurd case by Lord 
Ellenborough, in Vicars v. Wilcocks, that a 
plaintiff could recover damages for being 
thrown into a horse-pond, as the consequence 
of an accusation—which Lord Wensleydale, 
in Lyr ‘1 v. Knight, conceived might possibly 
be an cural and actionable consequence ; but, 
unlikely as the bringing of such an action 
might be thought, Peacock v. Young* (not 
cited in Mayne), is somewhat similar, where 
the question arose, and was decided in the 
negative, as to the liability of an electoral 
candidate who, when receiving an ovation 
while canvassing, imprudently, though unin- 
tentionally, incited injury, by waving his hat 
while his followers were smashing the windows 
of opposing politicians. Again, the famous 
case, put by Stevens in his Lectures on 
Heads, of Bullem y. Boatem,® might be 
thought rather extreme; yet we think it has 
been surpassed by the singular series of dis- 
asters that was held chargeable on the de- 
fendant in Hughes v. Quentin,” which again 
was paralleled (for law, like history, repeats 
itself) by a case that was heard at the Lon- 
don City Summons Court the other day, in 
reference to the following curious chapter of 
accidents: A carman, who was driving at an 
immoderate pace, ran against a truck that 
was standing by the pavement ; the truck spun 
round and caught a ladder standing against a 
house, the ladder fell and hit a dog, the dog 





5C. PB. Div., June 23. 

6 L. R. 6 Ch, 218. 

7 62 Ala. 180. 

821 L. T. N.S. 527. 

* With which compare the Scottish case referred to 
in 18 Ir. L. 'T. 462, and the Indian case mentioned in 
15 Id. 30; and see 12 Id. 333. 

108 C & P. 703. 





ran foul of a lady who was passing at the mo” 
ment, whose foot was trodden upon by a 
passer-by, and she had to be put into an om- 
nibus and sent home; and, in the result, Jehu 
had to pay £1, besides the costs, for his furi- 
ous driving. It is not always easy to solve 
the difficulties, as to damages! arising from 
such complications ; but our discussion must 
have rendered it, at all events, sufficiently ob- 
vious that, under the existing law, ‘‘a man is 
not responsible for all the remote and possible 
consequences which may result from his act, 
although he may be a wrong-doer,’’ as Bron- 
son, J., observed in Beach v. Raney; while 
Pollock, C. B., in Greenlaad v. Chapman,” 
rather deprecated even the existing narrow 
limits of such responsibility. Those limits 
are yet narrower in cases ex contractu, as ex- 
emplified by the cases already cited, including 
M’Mahone y. Field, which has since been 
taken to the Court of Appeal, where it now 
stands for judgment; and see Allegaert v. 
Smart.44 ‘*The damages for which one may 
be held liable in a contract of this nature (to 
furnish timber for sawing), are such as flow 
directly from his own default, and which it is 
reasonable to suppose were within the con- 
templation of the parties on their entering in- 
to the contract,’’ said the Supreme Court of 
Michigan (Jan. 1881) in Wetmore v. Patti- 
son,?> a case in reference to damages arising 
out of inability to complete contracts subse- 
quently entered into; and this, no doubt, 
is the principle pervading the decisions gen- 
erally, both in the United Kingdom and across 
the Atlantic. 

That we have cited and collated the latter, 
by the way, will need no apology to our 
English readers; and we need only remind 
some few Irish readers, who have not suffi- 
cient means of access to those decisions, that 
Mr. Mayne, nothwithstanding the many Ameri- 
can cases he has cited in his work on Dam- 
ages, deemed it necessary to excuse himself 
for not citing more—an omission which his 


? 

ll As to the criminal law, see R. vy. Faulkner, 11. Ir. 
L. T. Rep. 18. 

2 2 Hill, 309; and see Walker v. Sheerman, 2 F. & 
F. 259; Hunter v. Farren, 127 Mass. 481. 

136 Ex. 243. 

14 11 Reporter, 783. 

15 11 Reporter, 614. 

16 Cf. Sloan vy. Chamberlain, W. N. C., 1879, p. 536; 
10 Cent L. J. 194; and as to previous contracts, see 
Athol v. M., ete. R. Co., 3 Ir. L. T. 210; Ir. R. 3 C. 
L. 333. 
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English reviewers have prominently regretted, 
while acknowledging that it was unavoidable. 
It were to be wished, indeed, that readers 
could conceive the time and original research 
, expended on our endeavors to supplement 
text-writers on the topics selected for our 
papers, and that some of the credit (to say 
nothing of any semblance of authority) at- 
taching to text-books were conceded to ef- 
forts of painstaking. But though the labor 
be unapprehended, its result is recognized by 
an appreciation only too flattering. And in 
this instance no higher commendation could 
be desired than is derived from the fact that, 
already, the first portion of our commentary 
(1, IL) has been republished in a transatlantic 
serial, so ably edited as the Centra Law 
JournaL.17 

On the present topic (touching so many 
branches of law) it is only a somewhat de- 
tailed dissertation on the cases at home and 


abroad that can enable the reader to perceive 
that, however easy and familiar may be the | 


general governing proposition, dubious and 
difficult is its application, In fact, itis the 
very difficulty of deciding what is the conse- 
quential result of a given act, what is to be 
regarded as natural, what is proximate, and 
what is remote, that has led to the adoption 
of general rules, arbitrary though some of 
them be, limiting the liability in such cases. 
‘In a succession of dependent events,’’!* as 
observed in Kellog v. St. Paul & Milwaukee 


R. Co., ‘‘an interval may always be seen by. 


an acute mind between a cause and its effect, 
though it may be so imperceptible as to be 
overlooked by a common mind. Thus, if a build- 
ing be set on fire by negligence, and an adjoin- 
ing building be destroyed without any negli- 
gence of the occupants of the first, no one 
would doubt that the destruction of the second 
was due to the negligence that caused the burn- 
ing of the first. Yet in truth,in a very legitimata 
sense, the immediate cause of the burning of 
the second was the burning of the first. The 
same might be said of the burning of the 
furniture in the first. Such refinements are 
too minute for rules of social conduct. - In 
the nature of things,there is in every transac- 
tion a succession of events, more or less de- 
pendent upon those preceding, and it is the 


17 See 12 Cent. L. J. 534. ; 
18 4 Otto, 475; 5 Cent. L. J. 305. 





province of the jury to look at this succes- 
sion of events or facts, and ascertain whether 
they are naturally and probably connected 
with each other by a continuous sequence, or 
are dissevered by new and _ independent 
agencies ; and this must be determined in view 
of the circumstances existing at the time.’’ 
Formerly, indeed, the question of remoteness 
of ‘‘consequential damage,’’ used, naturally 
enough, to bealso left in this country to the 
adjudication of a jury. But, though the 
old judges nsed to say, ‘‘juries are chancel- 
lors in assessing damages,’’ it was found that 
their decisions depended pretty much on ‘‘the 
length of the chancellor’s foot.’’ The judges 
then thought, in Hadley v, Baxendale, to in- 
troduce somewhat more certainty, by laying 
down precise rules—the result being only to 
introduce new doubts, difficulties, and di- 
vergencies of opinion among those who are 
less qualified than jurors to deal with the 
questions of fact (for such they are in sub- 
stance) involved in such cases. It is quite 
too late, and perhaps might not be altogether 
expedient, to revert to the former practice ; 
but, it would be well, at least, if non-inter- 
ference with the verdicts of juries,2° so far 


as such matters still lie within their province, - 


were more general. As it is, we fear that the 
acute minds of judges indulge too much in re- 
finements that ‘‘are too minute~for rules 
of social conduct,’’ in reference to questions 
that ought rather to be answered in accord- 
ance with common understanding. On the 
other hand, the lawver may now, in all ordi- 
nary cases at least, predict the result, which 
he could not do even in the most absurd cages, 
if the matter were left to the discretion of a 
jury. When Sir Thomas Tradewell, com- 
plaining, in the old play of ‘The Bankrupt,’’ 
that he had been prematurely killed in a news- 
paper paragraph (an act such as, according to 
Sir Jonah Barrington,actually caused the death 
of George Hartpole in the last century) in- 
sisted that the law should punish the printer, 
‘*Punishment! and for what?’’ cried Margin ; 
‘but, after all, what injury have you sus- 
tained?’ ‘‘Infinite,’’ protested the incensed 
Sir Thomas, with vehemence ; ‘‘al]l my agents 


19 See Woodger v. G. W. R. Co., L. R. 2C. P. 318; 
36 L. J. C. P. 177. 

2 Asin Coombe and wife v. Moore, ante, affirmed 
on appeal on the 18th ult.; cf. Beattie v. Moore, 12 
Ir. L. T. Dig. 24. 
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are come post out of the country, my house 
is crowded with cousins to be present at the 
opening of my will, and there have been (as 
it is known she has a very good jointure) no 
less than three proposals of marriage already 
made to my relict.”” The Irish reporter who 
had contributed the obnoxious paragraph was 
immensely impressed by those - untoward 


,results, and vowed ‘You shan’t die again as 


long as you live, unless, indeed, we get it 
from under your own hand.’’ But, if Margin 
had only been learned in the Jaw, discussed in 
this commentary, it seems tous, he might 
still have repeated, ‘‘After all, what injury 
have you ‘sustained?’’—and yet, a jury, if 
the matter lay wholly. with them, might. re- 
tu:n a substantial verdict for Sir Thomas, 
only regretting withal that they could not en- 
hance the damages on account of the neces- 
sary rejection of the addresses which (as a 
most natural and proximate per quod) had 


‘been received by his disappointed relict.— 


Trish Law Times. 


RAILWAY MORTGAGE — NEGOTIABLE 
BONDS—INNOCENT HOLDER FOR VALUE. 





INDIANA, ETC. R. CO. v. SPRAGUE. 





Supreme Court of the United States, Uctober Term, 
1880. 


1. The possession -of negotiable bonds carries with 
it the title to the holder, and where the purchaser of 
such paper pays a full and valuable consideration, the 
facts that the seller was an officer of the railroad 
which issued them, was not the owner of the bends 
but held them merely for the railroad company, and 
that the railroad company never received the proceeds 
of the sale, will not affect the position of a bona fide 
purebaser as innocent holder for value. 

2. In the ease of a railroad mortgage when there is 
a discrepancy between the terms of the bond and of 
the mortgage, the bon« being the principal thing con- 
taining the obligation of the company, and the mort- 
gage amere security to ensure the performance of 
that obligation, the terms of the bonds should con- 
trol. 


3. Where the bond contains a statement that upon 
default in payment of interest fer six months, the 
principal shall become due upon demand, the pres- 
ence of two past-due coupons upon the bond is not of 
itself sufficient evidence of the dishonor of the bonds 
to which they were attached. 


Appeal from the Circuit Court of the United 
States for the District of Indiana. 

Mr. Justice Woops delivered the opinion of 
the court: 





This casé was an appeal! from a part of the de- 
cree of the United States Circuit Court for the 
District of Indiana, made in asuitin equity in 
which the Union Trust Company of New York 
was compiainant and the Indiana & Illinois Cen- 
tral Railway Company and ‘others were defend- 
ants. The suit was brought for the foreclosure of 
a mortgage upon the appellant’s property, and 
resulted in a decree of foreclosure and sale. An 
interlocutory decree directed a master of the 
court to ascertain and report to the court the 
names of all persons who were holders of bonds 
an‘ coupons, which had been duly issued under 
the mortgage, and which were entitled to share 
in the proceeds of the sale. Under this order of 
reference, Henrietta P. Sprague, the appellee, 
presented a claim to be the owner and holder of 
seventy-five bonds numbered from 629 to 703 in- 
clusive, of $1,000 each, with coupons attached. 
The railway company, by its solicitor, objected 
to the allowance of the respondent’s claim. The 
master heard the proofs of the parties and the 
arguments of their counsel, and reported that 
Mrs. Sprague had made sufficient proof vf her 
ownership of the bonds in question, and that they 
were entitled tobe paid outof the purchase- 
money of the railroad. To this report the rail- 
road company filed exceptions. The court, at the 
May term, 1878, overruled the exceptions, and 
entered a decree directing, among other things, 
that the seventy-five bonds of the appellee, with 
the coupons thereto annexed, should be allowed 
as valid, and as secured eqnally with the other 
outstanding bonds by the mortgage foreclosed, 
and that said bonds be paid their pro rata shares 
out of the proceeds of the foreclosure. From this 
order, and this part of the foreclosure decree in 
the cause, the railway company brings this ap- 
peal. Mrs. Sprague, the appellee, was the widow 
and administratrix of John H. Sprague, deceased. 
J. Elliot Condict had long been a friend of her 
husband, doing business in New York in railway 
securities, under the style of ‘“‘Condict & Co., 
bankers and brokers.”” In February, 1870, Mrs. 
Sprague loaned Condict $25,000, for which she 
took his note. Before its maturity he advised her 
to buy, and offered to sell her, $75,000 of the first 
mortgage bonds of the Madison & Portage . Rail- 
way Company. She made the purchase for the 
price of $60,000. She paid this sum partly by 
giving up to Condict his note to her for $25,000 
money loaned, and the residue in securities at the 
market price. This purchase was made in 
November, 1870. The Madison & Portage Rail- 
way Company failing to pay interest on its bonds, 
Mrs. Sprague, on June 24, 1871, at Condict’s., in- 
stance, returned to him the Madison & Portage 
bonds, and received from him in exchange seven- 
ty-five bonds, for $1,000 each, of the Indiana & 
Illinois Central Railway Company. 

These bonds were dated April, 1870. They were 
secured by a mortgage or deed of trust of the 
same date. At the time of the exchange by Mrs. 
Sprague of Madison & Portage bonds for these 
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bonds, on June 24, 1871, the bonds whlch she re- 
ceived had attached to them all the coupons, be- 
ginning from the date of the bonds, sixty in num- 
ber. Of these coupons two, the one payable 
October 1, 1870, and the one payable April 1,1871, 
for thirty-five dollars each, were past due and un- 
paid. The bonds contained this provision: ‘In 
case of the non-payment of any half-yearly in- 
stalments of interest, which shall have become 
due and been demanded, and such default shall 
have continued six months after demand, the 
principal of this bond shall become due in the 
manner and with the effect provided for in the 
trust deed securing its payment.’’ The bond also 
reciteu that it, together with the residue of 2,750 
bonds, were secured by a deed of trust or mort- 
gage, dated the first day of April, 1879. The 
mortgage contained the following clause: ‘In 
case default be made for six months in the pay- 
ment of any interest upon either of said 
bonds when the same shall become due and pay- 
able, the whole principal sum inall and each of 
said bonds shall forthwith become due and paya- 
ble, and the lien or incumbrance hereby created 
for the security and pxyment of such bohds may 
be at once enforced, anything herein to the con- 
trary notwithstanding.’ Before making the ex- 
change of bonds above mentioned, Mrs. Sprague 
had placed the management of the affair in the 
hands of Mr. John My Whiting, as her counsel. 
Mr. Whiting, in behalf of (Mrs. Sprague, investi- 
gated not only the question of the value of the 
Indiana, etc. railway bonds, but also of the right 
of Condict to sellthem. At the time of this in- 
vestigation, the Indiana, etc. railway was not a 
completed, but only a projected road. Condict 
was its vice-president and acting president. There 
was an executive committee which consisted of 
three members besides the president. These were 
Condict, Seaman and Lazare. Five hundred bonds 
of $1,000 each, secured by the mortgage of April 
1, had been executed. Before they could be is- 
sued, they had to be countersigned by the Union 
Trust Company. They were so countersigned and 
delivered to the railroad company, whose ebliga- 
tions they were. They were in all respects regu- 
larly executed. In June, 1871, 300 of the bonds 
were delivered by the treasurer of the company to 
Messrs. Condict and Lazare, members of the ex- 
ecutive committee. They delivered 200 of them 
to parties to whom they belonged. The residue 
of the 300 bonds remained in the possession of 
Condict. Condict did not appear to have any ex- 
press authority from the company to sell or dis- 
pose of these bonds. He claimed, however, to 
have a lien on them for advances made to the 
railway company. There was evidence tending 
to show, however, that the railway company never 
received consideration for the bonds transferred 
by Condict to Mrs. Sprague. ‘There was no evi- 
dence in the record that showed that Mrs. 
Sprague, so far as it regarded any direct notice to 
her personally, was not a bona fide purchaser. Mr. 
Whiting, in his testimony touching what he 





learned of Condict’s right to transfer the bonds, 
said: ‘He came to me with statements and upon 
them I acted. He asserted his entire capacity to 
make the exchange; that he owned the bonds; 
that he had made advances to the company; that 
they were his by the highest possible title, and 
made all the asseverations under my very sharp 
and close cross-examination. He claimed to own 
the bonds.”’ Mr. Whiting also testified as fullows : 
‘“‘Seaman,”’ the colleague of Condict on the execu- 
tive committee, ‘‘assured me of Condict’s right to, 
assign them,’ the bonds. ‘“‘My memory is very 
active on this point. He sustained him,’’ Condict, 
‘in every regard.”’ 

The error complained of in the part of the de- 
cree appealed from is this: It being established 
by the evidence and reported by the master, that 
the railway company never received ‘ny value for 
their bonds, either from Mrs. Sprague or from any 
other person, she was erroneously held to be a 
purchaser of the bonds for value and without no- 
tice; and the bonds were erroneously held to be 
instruments of such a character and in such a 
condition as to enable her to enforce them against 
the company, notwithstanding the faet that the 
company had received no compensation for them. 
It is not disputed that the bonds in question, 
when they were first executed and made ready for 
circulation, had all the qualities of commercial 
paper. The contention of the plaintiff in error is 
that Mrs. Sprague was not a purchaser in good 
faith and for value. It seems to be conceded, and 
the evidence establishes, that no facts were known 
to Mrs. Sprague in relation to the bonds other 
than those which came to the knowledge of her 
agent, Mr. Whiting. Of course she was bound 
by what he knew. Does the knowledge of the 
facts learned by Mr. Whiting, and which it is pre- 
sumed he communicated to her, make Mrs. 
Sprague a purchaser in bad faith? Two facts must 
be taken as established: 1. Condict’s custody of 
the bonds was lawful. The plaintiff in error ad- 
mits that it placed them in his possession for safe 
keeping. 2. There can be no question that Mrs. 
Sprague paid full value for the bonds. Possession 
of negotiable bonds carries with it the title of the 
holder. Murray v. Lardner, 2 Wall. 121. Mrs. 
Sprague, therefore, bought the bonds of a person, 
presumptively the owner, and paid for them a full 
and valuable consideration. 

Condict was an efficer of the company, and as 
such had possession of the bonds. If he had 
told Mrs. Sprague, or her agent, that he was sell- 
ing the bonds for the company and as its agent, 
and had then applied them to the payment of his 
private obligations to Mrs. Sprague, her purchase 
would have been made in bad faith. But this is 
not the case. Condict having possession of the 
bonds, and being prima facie their owner, asserted 
to Mrs. Sprague’s agent in the most positive man- 
ner that they were his property. ‘The fact that 
he was an officer of the cumpany did not of itself 
preclude him from dealing in the bonds, or throw 
the slightest suspicion on his title. The question 
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therefore, and the only question in the case is, 
was there anything upon the face of the bonds 
and of the mortgage which secured them, to put 
the purchaser on notice. The plaintiff in error 
claims there was; that, attached to each of the 
bonds sold to Mrs. Sprague, were two coupons, 
due respectively October, 1870, and April, 1871, 
and unpaid, and that this fact, by the terms of 
the bonds and of the mortgage which secured 
them, rendered the principal of thé bonds ‘due 
and payable, and that asa consequence, when 
Mrs. Sprague purchased the bonds,they were dis- 
honored paper. 

There appears to be a difference between the 
terms of the bonds and of thé mortgage. The 
mortgage provided, that upon non-payment of 
interest for six months the principal of the bonds 
should become due, whether demanded or not. 
On the other hand, the bonds declare that in 
case of the non-payment of any half-yearly in- 
stalment of interest which had become due and 
had been demanded, if such default should con- 
tinue six months after demand, the principal of 
the bond should become due. A copy of the 
bond was set out in fullin the mortgage. The 
bond being the principai thing containing the ob- 
ligation of the company, and the mortgage a mere 
security to ensure the performance of that obli- 
gation, the terms of the bond should control. 
Therefore, a demand for the payments of her 
coupons and a failure to pay for six months were 
necessary to make the principal of the bonds pay- 
able. There having been no demand of the over- 
due coupons, it follows that by the terms of the 
bonds the principal sum was not due when Mrs. 
Sprague purchased. The controversy, therefore, 
is reduced to this: Did the .nere presence upon 
the bonds purchased by Mrs. Sprague of two past- 
due unpaid interest-coupons make the bonds dis- 
honored paper? Coupons are separable obliga- 
tions for the interest payable upon demand. I: 
constantly occurs that they are not demanded 
for weeks and months, and sometimes years after 
they are due. As they bear interest after maturity, 
it will frequently happen that the owner of a 
bond, who holds the same as an investment, 
will keep the coupon for the same purpose. 
Bonds executed by a railroad company may not 
be put upon the market until one or more coupons 
have matured. The company may cut them off 
when it sells the bonds, or leave them on to be ac- 
counted for in the purchase. Negotiable bonds 
have been used asa means of raising money not 
only by railroad companies, but by the national 
government, states, counties and cities. To hold 
that the moment an unpaid coupon is left 
on a bond. its character and negotiability are 
changed, would greatly embarrass the traffic in 
such securities, and lead to endlesy uncertainty 
and confusion. The mere presence, therefore, of 
two unpaid coupons upon the bonds purchased by 
Mrs. Sprague, was not of itself sufficient evidence 
of the dishonor of the bonds to which they were 
attached. ‘This point has been expressly ruled by 





this court in the case of Cromwell v. Sac County, 
96 U.S. 51. In that case the court, speaking by 
Mr. Justice Field, said: ‘‘The non-payment of 
an installment of interest when due could not af- 
fect the negotiability of the bonds or of the sub- 
sequent coupons. Until their maturity the pur- 
chaser for value, without notice of their invalidity 
as between antecedent parties, would take them 
discharged from all infirmities.” To the same ef- 
fect see North America v. Kirby, 108 Mass. 497, 
and Boss v. Hennett, 15 Wis. 260. In the case of 
Parson v. Jackson, 99 U. 8. 434, the bonds which 
were the subject of controversy had never been 
issued, but had been stolen from the office of the 
company. They were payable either in New Or- 
leans, New York or London, as the president of 
the railroad company might, by his indorsement 
en the bonds, determine. The bonds contained 
no indorsement of the president designating the 
place of payment; they were offered in the New 
York market and sold for a very small considera- 
tion, and coupons for several years, due and un- 
paid,were attached to them. ‘The court held that 
all these circumstances affected the purchaser 
with notice of the invalidity of the bonds. It is 
true the court said that the presence of past-due 
and unpaid coupons was of itself an evidence of 
dishonor sufficient to put the purchaser on in- 
quiry. But the case did not turn on this cireum- 
stance alone. ‘There were other significant indi- 
cations of the invalidity of the bonds, and the 
opinion must be restricted to the case before the 
court. But conceding for the sake of argument 
that the possession of two unpaid coupons on the 
bonds purchased by Mrs. Sprague had been suffi- 
cient to put her on inquiry, she can only be 
charged with knowledge of the facts which she 
might have learned by inquiry. Investigation 
would have disclosed to her, as the record shows, 
that the construction of the road of the company 
by which the bonds were issued was just begun; 
that of the 2,750 bonds, for, $1,000 each, which. 
the mortgage was issued to secure, only 500 had 
been signed and prepared for circulation; that. 
these bonds had not been put upon the market 
for sale, but that a part of them had been used as 
collateral security for debts due from the com- 
pany, and that those sold to Mrs. Sprague had 
not been put in general circulation, but, after 
their execution, had been turned over to Condiet, 
the vice-president -of the company, who, on ae- 
count of his advances to the company, claimed to. 
be their owner, and that none of the coupons on 
any of the 500 bonds had been paid. If, there- 
fore, Mrs. Sprague had investigated the reason 
why the two past-due coupons, on the bonds 
which she purchased, had not been paid, these 
facts would have afforded a mest satisfactory ex- 
planation. ‘The party who takes negotiable 
coupon bonds before due, for a valuable consider- 
ation, without knowledge of any defect of title and 
in good faith,holds them by a title valid against all 
the world. Suspicion of defect of title, or the 
knowledge of circumstances which would excite 
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such suspicion in the mind of a prudent man, or 
gross negligence on the part of the taker at the 
time of the transaction, will not defeat his title 
That result can be produced only by bad faith 
on his part.’ Mr. Justice Swayne, in Mur- 
ray v. Lardner, 2 Wall. 110. ‘Bonds for the 
payment of money, with interest-warrants at- 
tached, are everywhere encouraged as a safe 
and convenient medium for the gettlement of 
balances among mercantile men; any course 
of judicial decision calculated to restrain or 
impede their free and ‘unembarrassed circula- 
tion would be contrary to the soundest prin- 
ciples of public policy. Such instruments are 
protected in the possession of an indorsee, not 
merely because they are negotiable, but also be- 
cause of their general convenience in mercantile 
affairs.” Smith v. Sac County. 12 Wall. 150. 
The inference to be drawn from these authorities, 
when applied to the facts in this case, is that Mrs. 
Sprague was a bona-fide purchaser foi value of 
the bonds transferred to her by Condict. Our 
conclusion, therefore, is that the decree of the 
circuit court directing a pro rata payment to be 
made on the bonds of Mrs. Sprague out of the 
proceeds of the property in whlch they were se- 
cured was right, and should be affirmed. 


* 
+ 





MUTUAL BENEFIT ASSOCIATION —DISPO- 
SITION OF INSURANCE MONEY BY WILL. 





SUPREME COUNCIL v. PRIEST. 





Supreme Court of Michigan, June, 1881. 


. A beneficiary member of a.benevolent society may 
dispose by will of the fund payable upon his death, 
although such disposition is in contradiction of 
that made ayrrenny by his order in the society’s 
**will book 


Appeal from Superior Court. of Detroit. 
_ Bill of iaterpleader filed to determine the right 
to a fund of $2,000, being the amount due from 
the complainant association upon the death of 
John Priest, a member thereof. The complainant 
is a corporation. existing under the laws of New 
York, and its rules provide that, on the death of 
a member in good standing, a beneficiary find 
‘shall be paid ‘‘to the person or persons as named 
by the deceased and entered by his order on the 
will book.” Priest directed that $100 should be 
given to his daughter, and $1,900 to his wife, but 
reserved the right of changing beneficiaries or 
amounts.or annulling them and appointing others 
in their stead, or by entirely annulling the will 
and naming no beneficiary. He afterwards made 
a providing will revoking his former aetion, and 
declaring that after his debts were paid he be- 
queathed to his wife, out of the beneficiary fund, 
the sum of $500, and divided the rest equally 
among his fivechildren. ‘The trial court held that 
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the will operated as a revocation of the previous 
distribution, but that, as it was not itself made in 
accordance with the rules of the association, the 
fund must be distributed as if no order had been 
in the will book, ard decreed that it should be 
divided equally between the family. The widow 
appealed. 

Otto Kerchner, William Look and Brennan & 
Downelly, for complainant. 

Marston, C. J., delivered the opinion of the 
court: 

The record in this case is not as full, clear and 
distinct in some respects as we could wish, it to 
be. We are unable to find anything in the act 
under which the complainant company was or- 
ganized, or in the rules appearing in the record, 
which would take away from John Priest the 
right and power of disposing of this fund by last 
will and testament in the ordinary manner. 
While section 9 of the rules and regulations of 
the complainant provides that the fund on the 
death of a member shall be paid to the person or 
persons last named by the deceased, and entered 
by his orders on the ‘‘will book”? of the com- 
pany, yet this does not, nor did the will as 
entered upon the complainant’s books, at- 
tempt to deprive Mr. Priest of the right to 
make some subsequent disposition of the fund 
differing from that therein made. Indeed, in 
the will made upon the complainant's books, 
full right was reserved to make a different dis- 
position thereof. This was done by the second 
will, which does not, in our opinion, violate rule 
9 of the complainant. And if it did, we might 
not be prepared to hold the testator’s disposition 
invalid because thereof. 

Very clear and binding provisions must be 
shown, to deprive a person of the right given him 
by the laws of the land to dispose of such a fund 
by his last will. In our opinion the. provisions of 
this second will, in so far as it names the persons 
and the amount to which each shall be entitled. 
must govern. *This being a beueficiary fund, does 
not become a part of the property or estate of the 
deceased, subject to his debts, but is exempt 
therefrom in aecordance with the provisions of 
the act of incorporation. It does not therefore go 
to the administratrix of the estate,but should be 
paid direct to the beneficiaries named, if of age, 
and if not then to their legal guardians. The de- 
cree will be modified, so as to give Mary Priest. 
the appellant, the sum of $500, and in all other 
respeets the decree shall stand confirmed, and a 
decree to this effect, and directing the payment of 
the minor children’s shares to their lawful guard- 
ians, will be entered in this suit. This is not a 
case where costs should be allowed against the 
children, and none will be. 

The other@ustices concurred. 
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PLEADING—A MEND MENTS — STATUTORY 
CONSTRUCTION. 





BEARDSLEE vy. MORGNER. 





Supreme Court of Missouri, October Term, 1880. 

The language of sec. 3540, Rey. Siats. 1879, provid- 
ing that ‘‘if a third petition * * * be filed and 
adjudged insufficient as above, or the whole or some 
part thereof be stricken out, the party filing such 
pleading shall pay treble costs, and no further peti- 
tion shall be filed, but judgment shall be rendered,’’ 
is mandatory. 


SHERWOOD, C. J., delivered the opinion of the 
court: 

There were six amended petitions filed in this 
cause, demurrer, having proved successful as to 
six petitions, one original and five amended peti- 
tiops. After the third amended petition had been 
adjudged insufficient on demurrer, defendant filed 
his motion to strike the fourth amended petition 
from the files, and to render final judgment in his 
favor. This motion was unsuccessful, and excep- 
tions were saved. Plaintiff's fourth and fifth 
amended petitions were likewise held insufficient 
on demurrer, but their sixth amended petition was 
held sufficient, and thereupon defendant filed his 
answer on which the trial was had. The statute 
provides: “If a third petition * * -* be filed 
and adjudged insufficient as above, or the whole 
or some part thereof be stricken out, the party 
filing such pleading shall pay treble costs, and no 
further petition * * * shall be filed, but 
judgment shall be rendered.”’ Rev. Stats. 1879, § 
3540. The language can not be regarded as anything 
short of mandatory, singe the section just quoted 
contains not only an express probibition against al- 
lowing any other petition to be filed,but emphasizes 
that prohibition, by commanding that ‘‘judgment 
shall be rendered.”*” This language is altogether 
too plain for construction. It leaves no discre- 
tion to the court, and requires no motion to bring 
the power of the court into active exercise. Upon 
the occurrence of a third defective petition, the 
jurisdiction of the court to receive a further peti- 
tion is cut off, and its only remaining power in 
the premises is to obey the behest of the statute, 
and render judgment. This view is in accord 
with that heretofore taken by this court in refer- 
ence to the abating of suits, unless revived on or 
before the third term after the suggestion of 
death, etc., the statute requiring that in case 
there be no revivor on or before the third term, 
after suggestion of death the suit ‘shall abate.” 
R. 8S. 1879, sec. 3668. And we held that after 
the time limited by statute for reviving the suit 
had expired, a sci. fa., issued for the purpose of 
such revivor, was improvidently issued, and the 
suit properly dismissed, because the writ being 
issued without authority of law the plaintiff had 
acquired no rights thereunder, and that ‘‘no pro- 
visions are made for extending the time so lim- 
ited under any circumstances.’’ Rutherford v. 





Williams, 62 Mo. 252. It will be readily observed 
that the language of thesectionunder discussion 
is more emphatic than the section commented 
on in the case cited. And it will not do to 
say that defendant, by answering, has abandoned 
or relinquished any rights which the statute 
accords to a thrice successful demurrant. In the 
case at bar, the defendant had done more than 
could have been legitimately asked at his hands: 
he had called upon the court to perform its stat- 
utory office, and meeting with unexpected and 
unwarranted refusal, had no reason to expect that 
a renewal of his motion would be of any avail. 
This is not like an instance where a party fails to 
take certain objections either by demurrer or by 
answer; for there, the statute is express that the 
party thus failing, ‘‘shall be deemed to have 
waived the same.”’ In the statute being diseussed, 
a waiver is neither contemplated nor allowed. If 
the court, under the statute, could not permit a 
‘‘further petition” to be filed, certainly the suc- 
cessful demurrant could do no more, and by his 
bare permission enlarge the special statutory 
powers of the court. And it is evident in this 
ease, that the demurrant did not, if he could, 
waive any vantage ground he had gained; for he 
saved the point by his exception, and renewed it 
by his motion in arrest. But even had the point 
not been thus saved, there it stands upon the rec- 
ord, a glaring disregard of a special statutory du- 
ty imposed upon the court. The legislature no 
doubt thought a pleader, who could not draw a 
good petition in three trials, ought to go out of 
court, and not detain his adversary any longer by 
his blundering dilatoriness# Whatever they may 
have thought, this is what they commanded, and 
that command we are not at liberty to ignore. 
Wait vy. Van Allen, 22 N. Y. 319. 

But aside from the point just referred to, one 
equally fatal to this appeal confronts us. With- 
out the consent of the defendant, it was altogether 
out of the power of Mary Weiss to assign to her 
co-plaintiffs one-half of the sum due her by the 
note of defendant, and as much beyond their 
power to assign to her one-half the sams specified 
in the notes made payable to them. This matter 
was so ruled in Burnett v. Crandall. 63 Mo. 410. 
A debtor has some rights to which the law gives 
recognition, and among them is the right to dis- 
charge his debt as an integer, and not otherwise. 
unless he so desires. The judgment is reversed. 
and the cause remanded, with directiens to dis 
miss the petition. 

All concur, except Ray, J., not sitting. 
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NOTICE — ACTUAL AND CONSTRUCTIVE- 
RECORDED AND UNRECURDED MORT- 
GAGE—PRIORITY. 





APPEAL OE THE PHILLIPSBURG SAVINGS 
BANK. 





Supreme Court of Pennsylvania, May, 1881. 


1. A bank which, lending money, has the mortgage 
made to an employee of the bank and by him assigned 
tothe bank without consideration, will not be con- 
sidered as affected with knowledge, acquired by him 
in the course of the transaction, of 4 prior unre- 
corded mortgage. He is not by such circumstances 
made the agent of the bank. 

2. The burden of proof to show actual notice of a 
prior unrecorded mortgage is upon the holder of such 
mortgage. 


Appeal of the: Phillipsburg Savings Bank from 
a decree of the Common Pleas of Lehigh County. 
sustaining the exceptions to the report of a com- 
missioner appointed to distrioute the proceeds of 
‘a sheriff's sale of real estate under a levari facias, 
issued on a judgment obtained on a mortgage ex- 
ecuted by the American Slate Company to Alex- 
ander Wilson. 
The following facts appeared from the report 
of the commissioner (A. 3. Longaker, -Esq.): 


On July 12, 1873, the American Slate Company, a | 


corporation duly ineorporated under the laws of 
this State. and owner ef «tract of land and slate 
quarries in Lehigh County.executed and delivered 
‘to Alexander Wilson a mortgage of said. real es- 
tate for $6,500. This mortgage was not recorded 
until October 27, 1873, by reason of an agreement 
made by Wilson with one Shoemaker. the treas- 
urer of the company and its agent for negotiating 
the mortgage, who represented to Wilson that the 
company were at that time endeavoring to obtain 
a large loan, out of the proceeds of which his 
mortgage would be paid off. On August 20, 1873, 
the company succeeded in obtaining from the 
Phillipsburg Savings Bank a loan of $40,000, and 
on the same day it executed a mortgage for a like 
amount to one Jacob Kemmerer, an employee of 
the bank. ‘This mortgage Kemmerer immediately 
assigned to the bank, and it was, together with the 
assignment, recorded the same day. ‘The circum- 
stances attending this transaction were as follows: 
The bank. by resolution of its board of directors, 
agrced to make the loan above mentioned, but as 
nine per cent. interest was to be paid, was desir- 
ou: of avoiding the defense of usury. A com- 
mittee of the board, of which one John Shouse 
was a member, was, therefore, appointed to con- 
sult with counsel as tothe best mode of taking 
the mortgage, and it was finally agreed that it 
should be executed by the Slate Company to 
Jacob Kemmerer, and by him assigned to the 
bank. Shoemaker, the treasurer of the company, 
requested Kemmerer to go to Allentown and ob- 
tain the usual certificates of search from the 
Prothonotary and Recorder of Deeds; and he, hav- 
ing done so, brought them to Shoemaker, who 


| the claim. 





then remarked to him, “that Alexander Wilson 
had not put his mortgage on record.’”’ Later on 
Shouse requested Kemmerer to get him a certifi- 
cate from: the Orphans’ court, in order that he 
might ascertain the position of a dower charge 
disclosed by the recording search. This was 
done. Kemmerer testified as follows as to his 
giving this certificate to Shouse: ‘‘T brought that 
paper to him. It was a certificate from the Or- 
phans’ court. That was.the only time I had a 
conversation with Shouse. -He spoke of parties 
having claims against the American Slate Com- 
pany. He mentioned Alexander Wilson. Wheth- 
er he suid that Alexander 
he might put upon record, I do not know; but he 
did say he hadn’t entered up his claim.’’ On 
cross-examination he testified: ‘1 can’t remem- 
ber.the exact words John Shouse used that day. 
I could not give the exact language. There was 
nothing said about Mr. Wilson’s claim, except as 
tohis not entering it up, or something of that 
kind. I think at the same conversation he asked 
me whether Mr. Wilson had entered up his claim. 
Ido not remember the language he used about 
I am positive he used the expression 
‘entered up his claim,’ or words to that effect. I 
do not recollect that he asked me whether M:. 
Wilson had brought suit er got judgment on his 
claim. I do not suppose that he asked me whether 
any one else had entered up their claim. O, yes, 
he mentioned Nightingale as having a claim, but 
he didn’t say anything about having entered it 


| up. He didn’t mention any one else as having 


claim, that I remember.”’ 

It was also in evidence that no mention of the 
existence ot the Wilson mortgage was ever made 
to the committee or to the board. The certifi- 
cates of search showed two judgments against the 
company, which being satisfied, the mortgage 
was duly executed and the money paid as above 
setforth. Wilson then made a demand on the 
Slate Company for the amount of his mortgage, 
but by evasive auswers was put off from time to 
time, until finaliy he put his mortgage on record 
and issued execution under which the fund in 
controversy arises. Wilson claimed the proceeds 
on the ground tha, although the record of his 
mortgage was later than that of the bank’s, yet 
from the fact of Kemmerer, an employee, and also 
Shouse, a director, having knowledge of the claim 
of Wilson, the bank was affected with notice of 
his mortgage, and consequently its mortgage®was 
deferred. The commissioner, however. was of 
opinion that there was no suwflicient evidence to 
bring the existence of Wilson’s mortgage to 
the knowledge of the bank or of its officers, and 
so reported, awarding the fund to the bank and 
charging the costs of the proceedings upon the 
fund. 

Exceptions were tiled by Wilson to this tinding 
and award of the commissioner, and also by the 
bank to the charging the costs upon the fuad, and 
not upon Wilson. The court (Albright, P. J.) 
sustained the exceptions tiled by Wilson, and en- 
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tered a decree awarding the fund to him, but dis- 
missed the exception of the bank. The bank 
thereupon took an appeal, assigning for error the 
action ot the court as above set forth. 

W. S. Kirkpatrick and Edward Harvey, for appel- 
lant; Edward J. Fox and W. E. Doster, for the ap- 
pellee. 

STERRETT, J., delivered the opinion of the 
court. 

Both parties to this contention are mortgage 
creditors of the American Slate Company, whose 
real estate, covered by their mortgages, was sold 
by the sheriff,and the proceeds brought into 
court for distribution. All the liens on the prop- 
erty were discharged by the sale.and the cred- 
itors were turned over tothe proceeds. After ap- 
propriating part of the fund to costs and a prior 
incumbrance, the residue $7,396.26 was claimed 
by each of the mortgagees. ‘The auditor awarded 


it to the appellant, but the court drew a different | 





conclusion from the facts and decreed it to the | 


appellee. The single question presented for our 
consideration is, which of the two creditors has 
the prior lien on the fund? Appellant’s mort- 
gage, though given after, was recorded about 


three months before that of the appellee, and is, | 
therefore, entitled, prima facie,to the fund in | 


question. Thus, the bank. as owner of the first- 


have the effect of postponing his security to that 
of the unrecorded mortgage. 

A mortgagee is practically a purchaser within 
the general scope’and design of the Recording 
Act, as well as the Statute of Frauds, and the 
cardinal principles of law, as to the effect of notice 
or want of notice te either are the same. Implied 
or constructive notice, which arises from legal in- 
ference drawn from facts and circumstances, is 
only effectual tocharge a purchaser or mortgagee. 
when the circumstances are of such a character 
that a failure to obtain knowledge would be gross. 
and culpable negligence. When it is spught to 
affect him by express notice, it must be shown 
that actual information was directly communi- 
cated in some form, or by some person having an 
interest in the property. ‘Notice from an unau- 
thorized party, or from one having no interest, is 
merely rumor.** Churcher v. Guernsey, 3 Wright. 
84. The vague reports of strangers, or informa- 
tion given by disinterested persons, respecting 2 
defect in title to land, will not have the effect of 
notice to a purchaser. Kerns v. Swope, 2 Watts, 
75; Rippie v. Ripple, 1 Rawle. 386; Boggs v. 


; Varner, 6 W. & 8.469; Jacques v. Weeks, 7 Watts, 


recorded security, occupies. under the provisions | 


of our Recording Act, an important vantage 


ground, from which it can not be dislodged with- | 


out clear and satisfactory proof of notice. ex- 
pressed or implied, of Mr. Wilson’s prior mort- 
gage. 
brance is a distinct and positive knowledge of its 
existence, acquired by the subsequent incum- 
brancer or his agent, not on some former occa- 
sion, or though the medium of vague reports, 


261; Maule v. Rider, 9 P. F. Smith, 167. The 
same principles apply to mortgagees. 

Keeping in view the general principles above 
stated, and also the fact that the burden of prov- 
ing notice to the bank of Mr. Wilson’s unrecorded 
mortgage, is on him, let us briefly inquire whether 
there was sufficient evidence of either actual or 


, constructive notice to the bank to justy the post- 


Express or direct notice of the incum- | 


ponement of its mortgage to that of the appellee. 
In the first place, it is contended that inasmuch 


| as Mr. Kemmerer, the bank’s assignor, knew of 


emanating from persons not interested in the | 
property, but obtained in the course of the trans- | 
action in which the security is taken, from per- | 


sons whese situation and interests are calculated 
to inspire confidence in their statements. 
plied,or, as it is sometimes called,constructive no- 
tice, is nothing morethan evidence of actual 
notice, when the presumption thereof is satis- 


Im- | 


factorily warranted by the facts, or made neces- | 


sary by considerations of public policy. 
person has constructive notice of the contents of 


Thus a | 


any instrument under which he claims, | 
or to which he is referred ,by such’ in- 
strument. He is likewise visited with con- 


structive notice of the actual interest of any ten- 
ant in possession with whom he deals, and also of 
previously registered transfers and liens. ‘To 
render either kind of notive effective for the pur- 
pose of postponing u« prior to a subsequent re- 
corded mortgage, the proof should be not only 
clear and satisfactory, but should be brought 
home to the party to be affected or to his agent, 
before the. transaction,in. which he is interested 
is completed. Everything done after such notice 
is considered as done mala jide, and so far from 
availing to protect the second mortgagee, will 





Wilson’s mortgage, the bank was thereby affected 
with notice; amd, furthermore, that Kemmerer 
was in fact the agent of the bank in negotiating 
the loan, and thus tis knowledge - was notice to 
the bank. 

It ean not be doubted that Kemmerer was fully 
advised of the existence of the Wilson mortgage ; 
but the mere fact that the subsequent mortgage 
was made to him, and by him assigned to the 
bank, is insufficient to affect the latter with no- 
tice of the secret equity of Mr. Wilson, who was 
not a party to the second mortgage or to the as- 
signment thereof. In such case, the assignee of 
mortgage is not affected by the knowledge of the 
assignor. ‘The equity of the third party arises 
collaterally, and nothing short of actual or con- 
structive notice will affect the bona Jide assignee. 
Mott v. Clark, 9 Barr, 399; McMasters v. Wilhelm, 
4 Norris, 218; Davis v. Barr, 9 S. & R. 137. Was 
Kemmerer the agent of the bank in negotiating 
the loan? The auditor and court both heid that 
he was not, and we think the evidence fully jus- 
tifies their conelusion. There is nothing to show 
that he was ever selected to represent the bank in 
the transaction. His own testimony proves that 
he was a merely nominal mortgagee or **go-be- 
tween”’ for the purpose of avoiding a defense of 
usury. The bank refused to accept a mortgage 
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directly from the company, and suggested that 
the security be made to a thicd party, by whom it 
could be assigned, and thus give the transaction 
the appearance of a purchase by the bank. It is 
very clear that Kemmerer was not clothed with 
any such agency for the bank in negotiating the 
joan, as would affect it with his knowledge of the 
previous incumbrance. He was not charged with 
the duty of making inquiry as to the character of 
the security, the condition of the title, or the in- 
cumbrances on the same, and in no proper sense 
can he be regarded as the agent of the bank. 
Other parties were specially deputed to represent 
the bank in arranging the terms of the loan and 
passing upon the sufficiency of the security. It 
is contended that in the course of that business,Mr. 
Shouse, one of the committee, acquired such in- 
formation as made it his duty to inquire and as- 
eertain the facts in regard to appellee’s claim. 
The only witness who testified on that subject 
says: *“‘Laterin the week John Shouse wanted 
to know whether I could not get a paper from the 
‘Orphan’s Court. I brought the paper to him. It 
was a certificate from the Orphans’ Court. He 
‘mentioned Alexander Wilson. Whether he said 
that. Wilson had a lien he might put upon the rec- 
ord, I do not know, but he did say he hadn’t en- 
tered wp his claim.’’ On cross-examination he 
says: *“*[can’tremember the exact words John 
Shouse used that day, I could not give the exact 
language. There was nothing said about Mr. 
Wilson's claim, except as to his not entering it 
up, or something of that kind. I think, at the 
same conversation, he asked me whether Mr. 
Wilson had entered up hisclaim. Ido not re- 
member the language he used about the claim. I 
am positive he used the expression ‘entered up his 
claim’ or words to that effect. I de not recollect 
that he asked me whether Mr. Wilson had brought 
suit or got judgment on his claim. 1do not sup- 

_ puse that he asked me whether any one else had 

‘entered up their claim. Oh, yes, he mentioned 
Nightingale as having a claim; but he didn’t say 
anything about his having entered it up. He 
dlidn’t mention any one élse as having'a claim, 
that I remember.” 

The testimony above quoted is substantially all 
the evidence there is as to Shouse’s knowledge of 
a claim held by Mr. Wilson. There was nothing 
to show from whom he obtained the information 
or when it was received, whether before or while 
negotiations for the loan were pending. The 
character of the testimony is rather vague and 
unsatisfactory. The language said to have been 
used by Shouse does not import knowledge of 
anything more definite than that Mr. Wilson 
fad some kind of claim that might be entered up; 
Dut what it was, whether a judgment note or 
some other form of security,is at best open to 
conjecture. He may have thought it was a judg- 
ment note. Indeed, his language is more con- 
sistent with that supposition, than that he meant 
a mortgage. Itis not pretended that any party 
in interest ever informed Shouse that Wilson held 





a mortgage or claim that was capable of being en- 
tered up. 

Viewing the testimony in its most favorable 
light, it is wholly insufficient to prove that the 
bank, or any of its officers or agents, had notice 
of the Wilson mortgage, or that such facts came 
to their knowledge during the pendency of the 
negotiation, as made it their duty to inquire. For 
these and other reasons more fully stated by the 
learned auditor, we think he was right in his con- 
clusion, that the bank was unaffected by knowl- 
edge or notice of the prior unrecorded mortgage 
and is, therefore, entitled to the fund in dis 
pute. 

Aside from the claim of the appellee, the ap- 
pointment of an auditor to distribute the fund 
appears to have been necessary, and, under the 
circumstances, we are not satisfied that there 
was any error in charging the costs upon the 
fund. 

It is adjudged and decreed that so much of the 
decree of the court of common pleas as 
directs the payment of the balance of $7,396.26 
to Alexander Wilson, -the appellee, be reversed 
and set aside, and it is now decreed, that the said 
sum be paid to the Phillipsburg Savings Bank, 
appellant. and in all other respects the said de- 
cree is hereby affirmed. The costs of this ap- 
peal to be paid by appellee. 


— 


MARRIED WOMAN — SEPARATE ESTATE— 
INJUNCTION. 





ROBINSON v. PICKERING. 





English Court of Appeals. 


Action bya creditor alleging that he had supplies 
goods toa married woman on the credit of property 
which was vested in the trustee of her marriage set- 
tlement on trust for her sole and separate use, against 
her and her husband and the trustees, claiming a dec- 
laration that he was entitled to a charge on the sep- 
arate estate for the puyment of the price of the goods, 
and payment accordingly, and that in the meantime 
the defendants might be restrained from dealing with 
the property. On an interlocutory motion an injune- 
tion had been granted until judgment in the action: 
Held (reversing the decision of Malins, V. C.], that 
the creditor could not obtain an interim injunction to 
restrain the wife from dealing with her separate prop- 
erty pending the trial of the action. 


This was an appeal by the defendants froia a de- 
cision of Malins, V.C. An action was brought 
by J. P. Robinson,a linen-draper in Oxford street, 
against Mr. J. T. Pickering and his wife, and the 
tiustees of their marriage settlement, under the 
following circumstances: By the settlement the 
personal estate of the wife was assigued to the 
trustees upon trust for such person or persons 
(including the husband) as the wife (whether 
warried or not) should by deed appoint, and 
subject thereto during the joint lives of the hus- 
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band and wife to pay the income to the wife for 
her separate use without power of anticipation. 
Subsequently, on the 5th of June, 1873, the wife 
executed a deed by which she appointed a part of 
the settled property, consisting of furniture and a 
sum in cash, upon trust for herself for her sole 
and separate use. The plaintiff, by his statement 
of claim and aftidavit, alleged that he had supplied 
Mrs. Pickering with goods on the credit of her 
Separate estate, and that she was indebted to him 
in the sum of 436i for goods so supplied, The 
plaintiff claimed a declaration that he was entitled 
toa charge on the separate estate for payment of 
the 436/, and that that sum might be raised out of 
what, upon an inquiry, might be ascertained to be 
the separate estate, and that in the meantime the 
defendants might be restrained from dealing with 
the property which Mrs. Pickering had appointed 
to herself. ‘The defendants in a joint aftidavit de- 
nied the plaintiff’s allegations, and stated that the 
goods were supplied on Mr. Pickering’s account, 
and that, at the time when they were supplied, 
the plaintiff knew nothing of the separate estate 
of the wife. The Vice-Chancellor granted the 
injunction, and the defendants appeal. 

Terrell,for the appellants, submitted that the law 
was clear upon the point, that the creditors of a 
married woman could not interfere with her sep- 
arate estate until they had obtained judgment 
against such separate estate. He relied upon 
Owens v. Dickenson, Cr. & Ph. 48; Johnson v. 
Gallagher, 4 L. T. R. (N. S.) 72: Murray v. Bar- 
ber, 4 Sim. 82. ; 

Dundas Gardiner, for the plaintiff, contended 
that, as a married woman could not be made 
bankrupt or have a debtor’s summons issued 
against her, Mrs. Pickering would be able to ac- 
quire credit on her separate estate, and then 
fraudulently make away with it pending the trial 
of the action, unless the court interfered by in- 
junction. Under these circumstances the court 
would exercise the power given by sec. 25 of the 


Judicature Act 1873 to grant injunctions in any ~ 


case in which it should be ‘just and convenient”’ 
to doso. He referred to Pike v. Fitzgibbon, 42 
L, T. R, (N. 8.) 525; L. R. 14 Ch. Div. 837. 


Romer, for the trustees. 

JESSEL, M. R.—With great respect for the Vice- 
Chancellor, I must say I think the order was im- 
providently made without regard to the settled 
law on the subject. The general engagements of 
a married woman entered into on the faith of her 
separate property no doubt bind that property in 
this sense, that the creditor can obtaina judg- 
ment against the separate estate, and can then 
obtain payment out of it. The married woman 
stands in much the same position as a man who, 
under the old law of bankruptcy, could not be 
made a bankrupt.~ The creditor could not get 
mesne process against the property until he had 
established hisright by a judgment. If this were 
notso inthe caseof a married woman, every 
married woman who depends on her separate es- 





tate would be left to starve, if somebody alleged 
that she was indebted to him. According to well- 
established principles and settled law, creditors of 
a married woman, who have obtained no judg- 
ment, can notinterfere with her right to deal with 
her separate property. 

JAMES, L. J.—l am entirely of the same opin- 
ion. At one time there was a uotion that the en- 
gagements of a married woman were in the na- 
ture of charges on her separate estate. But it 
was afterwards pointed out that the relation is 


only that of debtor and creditor, with a right to 


go against the particular fund. If there was a 
charge, then, as pointed out by Lord Cottenham 
in Owens v. Dickenson, differeut creditors would 
have priority in the order of date of their charges. 
The creditor’s only right is te get’ judgment for 
his debt, and then execution will go against the 
separate estate. I entirely agree with the Master 
of the Rolls that a creditor can no more obtain 
such an injunction against a married woman,than 
against a man. 

LusnH, L. J.—I also entirely agree. The law is 
quite settled upon the point. 





ABSTRACTS OF RECENT DECISIONS. 
SUPREME COURT OF MISSOURI. 
June, 1881. 


EJECTMENT—LOST CORNERS—EVIDENCE—IN- 
STRUCTIONS.—Plaintiff and defendant were ad- 
joining proprietors of lands in sec. 9, T. 48, R. 25 
in Lafayette County,and disagreed as to the 
boundary line between them, and this was an 
action in ejectment brought by plaintiff to recover 
a strip of land 44feet7 inches wide along the 
entire East side of the North half of the North- 
west quarter of section 9. Judgment was for 
plaintiff. from which defendant appealed. All the 
section and quarter-section corners to said section 
9 were missing, and it became necessary to locate 
them. Plaintiff offered in evidence what pur- 
ported to be a survey, made by county surveyor 
Mock in 1848, of Northeast quarter of section 9. 
The only certificate in support of it was one 
from Mock, stating that the courses and dis- 
tances were correctly laid down from officia! sur- 
veys by him. Held 1. That this certificate does. 
not show that the survey offered in evidence was 
a copy of the one required to be kept by section 
13. p. 1044, Stat. 1845, nor does it identify it as 
the original survey made by Mock, and it was er- 
roneously admitted in evidence. 2. The court 
erred in allowing plaintiff to introduce the county 
court record in evidence, showing a change in a 
certain road, because defendant was nota party 
to that proceeding. 3. The court also erred in 
refusing defendant's instruction to take into con- 
sideration a certain government corner on the 
township line between townships 48 and 49 in 
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connection with the field notes, there being no 
doubt from evidence that the said corner was es- 
tablished by government surveyors. The estab- 
lishment of lost corners, when all traces of them 
are gone, can best be accomplished by observing 
the courses and distances called for by the field 
notes of the original government survey. Re- 
versed and remanded. Opinion by Norton, J.— 
Majors v. Watson. 


INJUNCTION—CONTRACT — EXEMPTION FROM 
TaXaTION.— Plaintiff brought this suit to enjoin 
the collection of taxes, alleged by defendant to be 
due for the years 1867 to 1875 inclusive. Plaintiff 
was a bank corporation of St. Louis, with a 
branch in Kansas City, established in 1859, and 
continued till 1873 actively in business, and until 
1875, winding up its affairs. The taxes were lev- 
ied upon the building and lands of the bank ac- 
quired by foreclosure of mortgages, ete. The 
court made the injunction perpetual as to all taxes 
for 1873 and prior, and dissolved it as to 1874 and 
1875. Plaintiff claimed exemption under the 
provisions of § 32, p. 22, art. 1, acts of 1856-7 
which provided that all banking companies in- 
corporated in this State, which should pay to the 
State annually one per cent. on the capital stock 
ef all stockholders, other than the State, should 
be exempt from all bonus and taxes to the State. 
Sec. 12, p. 13, Acts of 1861, provided that the one 
per cent. above should be in full for all taxes 
whatever, and that it should be unlawful for any 
county, city or town to levy any tax of any kind 
upon any bank organized under said law. Held, 
that the provisions cited above are plain and un- 
ambiguous, and create a contract clearly exempt- 
ing plaintiff from the payment of any tax other 


than the one per cent. State Bank of Ohiov. . 


Knoop, 16 How. 369; Lionberger v. Rouse, 43 
M>. 67-82; Rouse v. Home of the Friendless, 75 
U.S. 487; Pacific R. R. v. McGuire, 20 Wall. 
36; Wilmington R. R. v. Reed, 13 Wall. 266. 
The court should have granted full and entire re- 
lief as prayed in plaintiff's bill, and the judgment 
will be reversed and cause remanded, with direc- 
tions to the court to enter such a decree. Opin- 
ion by Norton, J.—Mechanics’ Bank v. City of 
Kansas. 


MORTGAGE—RIGHTS OF CREDITORS—RIGHTS 
or MORTGAGEE.—Plaintiff and defendant both 
claimed title to certain zine spelter through one 
Thompson, who operated certain leased cine 
works in Kansas, from January 1, 1876,to May 
10, 1876. Defendant claimed title and right of 
possession under a chattel mortgage dated Febru- 
ary 1, 1876, made to them by Thompson, and 
plaintiff claims title under judicial sales in cer- 
tain attachment suits against said Thompson, 
brought on debts contracted after the mortgage 
was recorded, which was on February 5, 1876. 
The mortgage was for a debt of $2,000, and coy- 


ered all spelter made after its date from ore on | 


hand or which should thereafter be purchased for 
said works. ‘The laws of Kansas provide that ev- 





ery such mortgage shall be void as against cred- 
itors of the maker of the same, or against subse- 
quent purchasers or mortgagees in good faith 
after the expiration of one year after the filing 
thereof, unless within thirty days next preceding 
the expiration of the term of one year from such 
filing and each year thereafter, the mortgagee, 
his agent or attorney, shall make an affidavit ex- 
hibiting the interest of the mortgagee at the time 
last aforesaid, claimed by virtue of such mort- 
gage—such affidavit to be attached to and filed 
with the instrument or copy to which it relates; 


and in the absence of stipulation the’ mortgagee of* 


persoual property shall have title thereto and 
right of possession. There was no stipulation in 
the mortgage, and the affidavit as required above 
was not made. Held, that the creditors of the 
mortgagor could not assert their claims until the 
expiration of the time prescribed, and plaintiff 
claimiug through creditors who brought suit 
before the expiration of the year and while the 
mortgage was yet valid, his right to recover can 
not be aided by the subsequent failure of defend- 
ants to make the affidavit required by the law. 
The rights®f the parties had become fixed before 
the time expired, and the default occurred; be- 
sides, the property had been reduced to posses- 
sien by defendants within the year, which dis- 
pensed with the need of the affidavit. Meech 
v. Patchim, 14 N. Y. 71; Dillingham v. Bolt, 37 
N. Y. 198; Eli v. Caruly, 19 N. Y. 496; Porter v. 
Parmley, 52 N. Y. 185; Edson v. Newell,14 Minn. 
228. The mortgage was not invalid asto after- 
acquired property. Wright v. Bircher, decided 
last October term. Reversed and remanded. 
Opinion by HouGu, J.—Frank v. Playter. 
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SUPREME COURT OF ILLINOIS. 


June, 1881. 


EVIDENCE — LEADING QUESTIONS —’TENDER 
AGE OF WITNESSES.—1. Where the only witnesses 
testifying who show any criminal conduct in one 
accused of crime, are two little girls, aged eleven 
and nine years; and the court allows leading 
questions to be propounded to each of them upon 
the most material and vital parts of the accusa- 
tion against the objection of the prisoner, a judg- 
ment of conviction will be reversed. The tender 
age of witnesses affords cogent reasons why lead- 
ing questions should not be allowed. 2. Leading 
questions may be resorted to under certain cir- 
eumstances, as when the propounding of general 
questions has been tried, and there has been a fail- 
ure to get specific answers, either by reason of the 
stupidity of the witness, or of a disposition to 
prevaricate, as developed by an examination, 3. 
The erroneous toleration of leading questions 
will not in all cases constitute sufficient cause for 
reversing a judgment, but when the statements of 
the witnesses are very improbable and well-nigh 
incredible, and when the questions complained of 
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relate to the vital points of inquiry, and when no 
reason or necessity for resort to such questions is 
made to appear, and it is plain that it isan abuse 
of the discretion of the court, the judgment will 
be reversed for that error alone. 4. It is error for 
the court in an instruction to intimate that cer- 
tain things have been shown from the evidence, 
and then tell the jury they should take them and 
all the other circumstances into consid eration. On 
indictment for an assault with intent to commit a 
rape, it is not proper in an instruction to gather a 
cluster of circumstances stated by the witness, 
and present them as proper to be considered in 
determining the defendant's intent, making no 
mention of other circumstances pointing in a dif- 
ferent direction as to intent. Reversed. Oginion 
by Dickey, J.—Coon rv. The People. 


PRACTICE—JOINT AND SEVERAL LIABILITY— 
SEPARATE DECREES—STOCKHOLDER’S LIABITITY 
—INTEREST.—1. When the liability of the de- 
fendants in achancery case is several and not 
joint, and they are properly joined, and 
the measure of the liability is fixed as to 
each, so that the subsequent proceedings can 
not change it, it will not be error te render final 
decree as to one or two, and retain the cause as 
to the others. 2. On billof receiver of an insolv- 
ent bank to enforce the liability of its stock- 
holders to double the amount of their stock under 
the bank charter, when it-appears that two de- 
fendants are the only solvent stoekholders resid- 
ing within the State, and that the debt of the 
bank exceeds the total of its assets, and the stock 
liabilities, so that the whole of such defendant’s 
liability will be needed for the payment of the 
debts, there is no reason for deferring a decree 
against them until the making of the final decree 
of distribution in the case, but it may be ren- 
dered atonce. 3. Interest is not recoverable in an 
action against a stockholder to enforce his liabil- 
ity to creditors of the corporation for double the 
amount of his stock. Affirmed. Opinion by SHEL- 
DON, J.—Munger v. Jacobson. 


CHANCERY—BILL To QUIET TITLE.—l. Since 
the enactment of the statute of 1869, there are 
only two cases in which a party may file a bill to 
quiet title or remove a cloud from the title to real 
property: 1, where he is in possesion of the 
lands,and 2, where he claims te be the owner, and 
the lands in controversy are unimproved and un- 
occupied. Lf they are improved and occup ied by 
the adverse party, this remedy does not apply, 
but the party must resort to ejectment. 2. A bill to 
quiet title or remove a cloud from the title to land, 
which fails to show that the complainant isin pos - 
session, or that the premises are unimproved and 
unoccupied, is bad on demurrer as not showing a 
case for equitable relief. Reversed. Opinion by 
SCHOLFIELD, J.— Gage v. Abbott. 


EMINENT DOMAIN — ORDER CONDEMNING 
RiGut OF WAY Is A JUDGMENT—INTEREST.—1. 
An order affirming an assessment of damages for 





property taken for the public use isa judgment, 





and a final determination of the disputed facts 
and law of the case. Until reversed or otherwise 
impeached, it is conclusive on the: parties as to 
the question involved. 2. [t being the duty of 
park commissioners to pay for lanis condemned 
by them for a boulevard within a reasonable time 
after the confirmation of the proceedings and the 
title to the property is settled, they will be held 
liable to pay interest on the compensation 
awarded for the property condemned, after 
demand made by the owner, and the- establish- 
ment of his title to the property, although the 
land is vacant and unoccupied. and possession has 
been taken. Reversed. Opinion by WALKER, J. 
—Bereridye v. West Chicago P. Com'rs. 


QUERIES AND ANSWERS. 


{*,* The attention of subscribers is directed to this depart 
ment,as a means of mutual benefit. Answers to queries will 
be thankfully received, and due credit given whenever request - 
ed. Tosavetrouble for the reader each query will be re- 
peated whenever an answer to it is printed. ‘he queries 
must be brief; long statements of facts of particular cases 
must, for want of space, be invariably rejected. Anonymous 
ommunications are not requested. | 


QUERIES. 


19. Smith was brought from Illinois to Nebraska 
on a requisition of the Governor to answer to the 
charge of grand larceny. Having an examination, he 
was discharged. Can he be again arrested and held 
to answer to a misdemeanor before having time to re- 
turn to Illinois? The Governor of Nebraska refused 
to issue a requisition for his arrest to answer to the 
misdemeanor, and the charge of larceny, which is a 
felony under the laws of Nebraska, was trumped up 
for the purpose of bringing him into the Stats. 

Central City, Neb. E. 





20. See. 700, Code of Civil Procedure of California, 
reads: ‘*‘Upona sale of real property the purehaser 
is substituted to and acquires all the right. title and 
interest and claim of the judgment-debtor therete, ”’ 
ete. **See. 701. Property sold subject to redemption, 
as provided in the last section, or any part sold sepa- 
rately, may be redeemed in the manner hereinafter 
provided Ly the following persons or their successors 
in interest. Sub. 1. The judgment-debtor or his 
suecessor in interest in the whole or any part of the 
property. Sub. 2. A creditor having a lien by judg- 
ment or mortgage on the property sold, or on some 
share or part thereof subsequent to that on which the 
property was sold. The persons mentioned in the 
second subdivision of this section are, in this chapter. 
termed redemptioners.’’ A mortgaged certain lands to 
B to secure a loan of $2,000. Subsequently A exe- 
euted a second mortgage on the same premises to B, to 
secure a further loan of $1,000. Covenant broken in 
both instances. B commenced suit to foreclose both 
mortgages, but recovered judgment on second mort- 
gage, sold the property under decree of foreclosure 
and sale and execution by provisions of sec. 700. supra. 
B became the purehaser at the sale for the full 
amount of the debt due on the sevsond mortgage and 
expenses. A, prior to the expiration of the time for 
redeeming the property, assigned the equity of re- 
demption to C, who immediately redeemed the prem- 
ises sold, and got the sheriff's deed at the expiration 
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of the six months for redeeming. Query: What 
remedy has B on his first mortgage—has he not sold 
himself out, leaving no title in the mortgagor to be 
foreclosed under the first mortgage? Under Califor- 
nia decisions it is held that the legal title remains in 
the mortgagor; that a mortgage does not convey the 
legal title for any purpose either before or after con- 
dition broken, and is a mere security for the payment 
of money, and passes no estate in land. 16 Cal. 461; 
17 Cal. 589; 21 Cal. 609; 39 Cal. 247. Itis not acon- 
veyance. 23 Cal. 16. No title passes by mortgage. 
36 Cal. 28; 40 Cal. 221. 
Los Angeles. R. 





QUERIES ANSWERED. 


_ Query 12. [13 Cent. L. J. 99.] Is there any case hold- 
ing that an action will lie for the recovery of stolen 
property from the thief’s vendee without either a de- 
mand or conversion (which dispenses with demand)? 
Both Benjamin on Sales and Wells on Replevin say 
the action may be maintained, but such of the au- 
thorities cited as I have examined fail to bear out the 
text. 

Indianapolis, Ind. A. H. 

Answer No. 1. I would refer A Hto Prime v.Cobb, 
63 Me. 200; Trudo v. Anderson, 10 Mich. 367; Ballou 
v. O’Brien, 20 Mich. 304; Butters v. Haughwout, 42 
Ill. 18; Lewis v. Masters, 8 Ind. 244. All these cases 
hold that demand is not necessary as a preliminary 
ground for the action of replevin, even though the 
defendant is an innocent purchaser from one having 
no title to the property. 

Akron, Ohio. E. W.S. 

Answer No. 2. One who receives possession from 
another who had no rigtit and treats the property as 
his own, ‘is not entitled to ademand. Prime v. Cobb, 
63 Me. 200: Golvinv. Bacon, 11 Me. 28 and cases cited; 
9 Allen, 171; 10 Mich. 357. 

Pueblo, Col. Ww.G.tL 

Answer No. 3. The following cases hold that no de- 
mand is necessary in replevin from vendee of one 
having no title, viz.: Prime v. Cobb,63 Me. 200; Bal- 
lou v. O’Brien, 20 Mich. 304; McNeil v. Arnold, 17 
Ark. 154; Clark v. Lewis, 35 Ill, 417. 


Sauk Centre, Minn. L. T.S8. 





Query 14. [13 Cent. L. J.99.] A and B, tenants in 
common, owned land. A died in April, 1859, leaving 
C, his widow, and D, his child, eighteen months 
old, and personal property worth $1,400. B ad- 
ministered on A’s estate May 4, 1859. On the 18th 
day of November, 1859, and before assignment of 
dower to widow, and when only $300 had been 
probated against said estate, B and C filed a bill in 
ehancery, joining said child by E, as next friend 
(who acted as sueh without any authority), with them 
in an ex parte procecding, in which it was stated that 
both C and D were non-residents, asking a sale of the 
land, upon the ground that the personal assets were 
insufficient to pay the claims already probated, and 
that a partition of the proceeds would be to the inter- 
est of all parties. On the same day the bill was filed 
the court decreed sale of the land, appointing a 
commissioner in chancery to carry out such decree. 
The Jands were sold to B. the administrator; C took 
dower out of one-half proceeds of sale. Queries—Is 
D bound by the decree? What is his remedy? 

, SUBSCRIBER. 

Powhatan, Ark., June 23, 1881. 

Answer No. 1. Upon the facts stated we think the de- 
eree could have been s fully impeached for fraud 
by D. Remedy, original bill iy nature of bill of review. 
Story Eq. Pl., § 426; 56 Ala. 181; Daniel Ch. P. & P. 





(5th ed.) §§ 1584-5. But it seems D is now nearly 
twenty-four years old, and the question as to how 
long after majority he is allowed to impeach decree 
for fraud is important, and this usually depends on 
the statutes of different States. A statute limiting 
tills of review to three years after rendition of de- 
cree, or three years after attaining: majority, etc., 
hel’ by analogy to apply to bill to impeach decree for 
fraud. 63 Ala. 367, and see 99 Mass. 213; 7 Allen,438. 
Selma, Ala. W. R.N. 


Answer No. 2. The inquirer from Powhatan, Ark., 
will find the following authorities to support the rights 
of D. Clark v. Shelton. 16 Ark. 483; Buford v.Grimes, 
17 Ark. 571; Homer v. Hauk, 22 Ark. 572; Finley v. 
Lavender, 27 Ark. 253. These authorities settle the 
proposition that lands of a dead man can not be sold 
for payment of debts, in the absence of fixed liens,by 
any authority save that of the probate court by virtue 
of thesadministration law. Furthermore, an admin- 
istrator can not purchase the estate of his intestate by 
direct or indirect means. 27 Ark. 637, and authori- 
ties there cited. Nor can an administrator cause real 
estate to be sold save by giving notice of the intended 
application to sell, ete. Rey. Stats., ch. 4. sec. 154; 
Gants’ Digest, sec. 176. The next friend of a minor 
could not represe nt the minor in an action, unless ap 
pointed by the court for that purpose. Rev. Stats., 
pp. 219 and 851. This defect alone renders judgment 
of sale voidable, ete. Trapnail v. State Bank, 18 
Ark. 53. Guardians or next friends can not, nor 
could they in 1859, waive the service of notice on 
the minor, the same not being allowed by statute. 
Therefore, the appearance of D’s next friend did not 
bind him. See Freeman on Void Judicial Sales, sec. 
17, top page 39. The purchase by administrator is 
afraud. 34 Ark. 64. From the doctrine settled by the 
above authorities,we are forced to conclude that D is 
not bound by the decree, and that he certainly can 
find ample remedy by an appeal tu chancery to set 
aside the sale to B and cancel his deed. 

Yellville, Ark. Ww. 
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WEEKS ON THE LAW OF DEPOSITIONS. A Treat- 
ise on the Law of Depositions, comprising also 
Abstracts of the Statutory Law pertaining 
thereto. By Edward P. Weeks, Counsellor at 
Law. San Francisco: 1880. Sumner, Whitney 
& Co. 

Mr. Weeks is already favorably known as a le- 
gal writer, having written several books. of which 
those on ‘Attorneys and Counsellors at Law,’’and 
on the “Doctrine of Damnum Absque Injuiia,”’ 
were particularly well received. To these must 
now be added his work on Depositions. We con- 
fess we were hardly prepared to find so scholar]; , 
interesting and useful a book written upon this 

~subject. It can not be denied that Mr. Weeks 
has done his work excellently well, and as a result 
produeed a book which is at once both useful to 
the profession and creditable to himself. His style 
is pleasing, his research seems to have been ex- 
haustive, and his statements of law precise and 
accurate. The book covers 714 handsomely 
printed pages, and about 2,600 cases are cited, 
the decisions whder obsolete or repealed statutes 





having been rigorously excluded, except when 
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they .served to illustrate a valuable principle. 
The value of a ‘work of this character lies almost 
as much in what is excluded from the text, as in 
what is incorporated into it. The anthor has ex- 
tracted the general principles from the decisions 
which lay down doctrines applicable to nearly all 
jurisdictions, and these form the basis of the 
main text of the book. At the end of each chap- 
ter a synopsis of the statutes of each State and 
Territory bearing upon the subject-matter of the 
chapter has been added. Wecan not givea better 
idea of the scope and value of this work, 
than by inserting the headings of the several 
chapters of it, remarking that each has been 
fully and ably treated. These chapters are as 
follows: Definitions; A History of Depositions 
in England under the Old Chancery System; 
Depositions in the Federal Courts; Applica- 
tions for a Commission to Take ‘Testimony; 
The Commission; The Interrogatories; Notice to 
Take Depositions; Execution of the Commission; 
Return of the Deposition; Suppression of the 
Deposition; Objections and Exceptions to the 
Deposition; Waiver to Objections; Use of Dep- 
ositions in Evidence; Retaking the Deposition; 
Depositions in Criminal Cases. The book is well 
printed, and contains an excellent index of forty- 
five pages. We have no doubt that it will speed- 
ily make its way to favor with the profession, 
hitherto unsupplied with an adequate discussion 
of this importaut branch of the law of evidence. 


~ > 


BALL ON NATIONAL BAmks. The Law of Nation- 
al Banks, containing the National Bank Act, as 
Amended, with Forms of Procedure, and Notes 
referring to all Decisions reported to November 
Ist, 1880. By Farlin Q. Ball of the Chicago 
Bar. Chicago, 1881: Callaghan & Co. 

The importance of the law of National banks is, 
perhaps, best evidenced by the fact that three 
law books, devoted to a consideration of this sub- 
ject, have been prepared within as many years. 
In 1879, Isaac Grant Thompson published a vol- 
ume of National Bank Cases. That was followed 
by the publication of a similar volume by Irving 
Browne, whose book has but recently appeared, 
containing the eases deeided since the publica- 
tion of Thompson’s work. And now comes Ball 
on National Banks, a book decidedly different 
from the foregoing. Mr. Ball’s work, however, 
is by no means a treatise; indeed, it is doubtful 
whether a satisfactory treatise could be prepared 
upon the subject of National banks, owing to the 
disconnected nature of the decisions. We notice 
that Mr. Morse, although preparing a treatise on 
the law of banks, found it impossible, when 
he came to treat of National banks, to pre- 
pare a logically connected chapter upon this sub- 
ject, and was compelled to content himse# with 
a digest of the cases. Mr. Ball undoubtedly 
adopted the best method that was open to him. 
He has substantially followed the plan adopted 





by Bump in his work on Bankruptcy. We have 
firsta summary of the National Bank Act,and then 
each section is given separately, followed by a 
brief statement of the cases affecting that sec- 
tion. We are thus presented with the statute and 
the meaning which has been given to it upon all 
points which have been thus far the subject of 
litigation. Mr. Ball has made no attempt to rec- 
oncile conflicting authorities, and we notice that 
eases which have been in effect overruled are 
given indiscriminately with those that are still 
considered as of authority. ‘The reader must de- 
duce his own conclusions, and determine for him- 
self the extent and authority of each case. We 
ean not help thinking that this fact impairs toa 
certain extent the value of the work. A lawyer 
often wants to know ata glance what the result 
of the authorities is. and he wants the conclusion 
of an author sometimes, as much as he wantsa 
list of the cases upon which the conclusion is 
based. This fact also impairs, in a greater de- 
gree, its value to the officers of the banks, to 
whom, we notice in the preface, the work is also 
submitted. They can hardly be deemed qualified 
to sift authorities and determine what is over- 
ruled and what is not. This defective treatment 
is illustrated by the manner in which he disposes 
of the topic relating to the power of National 
banks to hold real estate. Instead of giving a 
full statement of the case of Union National 
Bank v. Matthews, 98 U. S. 621. the writer givesa 
full statement of Matthews v. Skinner, 62 Mo. 
329, which can not be regarded as the law, and 
simply adds: ‘*But see Union National Bank 
v. Matthews. 98 U. S. 621.°° And after reading 
four pages of small type, the reader is Jeft to 
stumble upon the following statement: ‘A loan 
of money by a National bank on real estate se- 
curity is valid as between the parties. The bor- 
rower is estopped to allege the want of power in 
the bank to take: such a loan. Union National 
Bank v. Matthews.’* But the reader is left in to- 
tal darkness as to how this latter case affects the 
case of Matthews v. Skinner, in which it was held 
that an injunction would lie to restrain a power 
of sale contained in a deed of trust taken for a 
contemporaneous loan. The reader wants to 
know whether the deed of trust is also to be con- 
sidered as valid. That it is, and can be enforced 
as between the parties, was announced in Union 
National Bank v. Matthews, and is now settled 
law. But Mr. Ball throws no light upon the fact. 
We notice,too, many cases which have been cited, 
asin the periodicals, no mention being made of 
the volume of official reports, although the official 
reports have been published for several years. To 
illustrate,we will merely mention two or three out 
of a number which we have noticed. He cites Sec- 
ond National Bank v. National State Bank, as. 7 
Leg. News, 70; the official volume, 10 Bush, was 
published in 1875, and yet he has cited it, pp. 109, 
203, as above. Again. Petillon v. Noble is cited, 
pp. 39, 139, as 9 Leg. News, 314. The official 
volume, 7 Bissell, was published in 1878. Nation- 
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al Pemberton Bank v. Porter is cited on p. 92; as 
7 Cent. L. J. 324; the official volume, 125 Mass., 
was published in 1879. We also noticed evidence 
ef careless proof reading. For instance, in the 
table of cases, Markoe v. Hartranf, is cited as on 
p- 217; but can not be found there. Mann v. 
Cheesman, cited as on p. 152. is on p. 154. Wright 
v. Continental Nationai Bank can not be found 
on p. 118, as cited. Bailey v. Sawyer is indexed 
as on p. 162, whereas it is on p. 164. It is also in- 
dexed as on p. 152, where it is not, being mista- 
ken, we suppose, for Bailey v. Clark, there cited. 
However, notwithstanding a few faults, we do 
not hesitate to say that Ball on National Banks 
will be found of great assistance to those engaged 
in litigation with National banks. It is a valuable 
book of reference. 





STATUTE LAwS RELATING TO WILLS. A Synop- 
sis of the Testamentary Laws of all the States 
and Territories. By Edward H. Williamson, 
Attorney at Law and Conveyancer. Philadel- 
phia: Rees, Welsh & Co. 1881. 

TYhe object of this little work is stated in the 
preface to be to assist conveyancers and counsel, 
who may be called upon to prepare wills involv- 
ing property in States or Territories other than 
their own, without any guide to their local 
laws. 

Such a work is very much needed by the pro- 
fession, and this one will doubtless be found of 
great practical utility, though we can not help 
thinking that it would have been much more sat- 
isfactory in many instances, if each statement 
had been supported by a reference to the author- 
ity upon which it is founded, in all of the States, 
as was done in a part of tkem. ; 





NOTES. 





The Fourth’ Annual Meeting of the Bar Asso - 
ciation was held at Saratoga Springs, on Wednes- 
day, Thursday, and Friday, August 17th, 18th, 
and 19th, 1881. The following was the programme 
of the occasion: Wednesday, the address of the 
President, Edward J. Phelps, of Vermont.: This 
will be followed by the Nomination and Election 
of members; Election of the General Council; 
Reports of the Secretary and of the Treasurer; 
Report of the Executive Committee. Papers will 
be read by: 1. Thomas M. Cooley, of Michigan, 
on “The Recording Laws of This County;” 2. 
U. M. Rose, of Arkansas, on ‘*The Progress of 
Codification ;"" 3. Leonard A. Jones. of Massa- 
chusetts. on ‘“‘Legislative Control of Railroads.”’ 
After the reading of each paper, there will be an 
opportunity for such discussion on the topics of 





the paper as may be desired. Thursday, jin the 
morning session the Annual Address, by Clark+ 
son N. Potter, of New York. To be followed by 
the Reports of the Standing Committees; Reports 
of Special Committees; Nomination and Election 
of Officers. Friday, Unfinished Business; New 
Business; General Debate. If the other business 
of the Session will permit, a short paper on ‘*The 
Advantages of a National Bankrupt Law” will be 
read by Samuel Wagner, of Philadelphia, to be 
followed by a discussion of the subject, if de- 
sired. 


——The costs of the law proceedings in Amer- 
ica are considered a great burden, but they are 
nothing as compared with what exists in England. 
Some time ago a female servant in the employ of 
Sir G. Balfour had saved up £240, and her mas- 
ter generously added £60 to the amount, and 
caused the whole £300 to be placed in the hands of 
trustees for the use and benefit of the woman,who 
was to receive the interest. Recently she made 
up her mind that she would like to go to New 
Zealand, and she wanted to draw her entire capi- 
tal. The trustees were perfectly willing, but pro- 
ceedings in chancery were necessary to divest 
them of the trust. The friendly proceedings have 
just come to a close, andthe ccsts amount to £216, 
leaving the poor creature just £84, or about one- 
third of the capital she possessed before her be- 
nevolent employer made her his gift. 


——aA curious provision of the Criminal Code 
of Germany, for which there is no analogy in 
English or American legislation, makes deliberate 
homicide, where it is perpetrated at the request 
of the victim, a lesser grade of crime than mur- 
der, and places it within the discretion of the 
courts to impose as low a sentence as three years’ 
imprisonment for the offense. Under this law a 
miller’s apprentice in Berlin has just been sen- 
tenced for cutting his wife’s throat. He was out 
of work and money, and he and his wife formed 
the resolution to commi: suicide together by tak- 
ing poison. His wife, however, drained the cup 
containing the mixture alone, leaving none for 
him, and after awhile begged him to kill her at 
once, to put an end to the suffering that ensued. 
Hecomplied with her request by making several 
gashes in her throat. This state of facts was 
deemed sufficient to warrant a sentence of only 
four years’ imprisonment. 


——Chief Justices of England. The following 
is a list of Lords Chief Justices of the King’s and 
Queen’s Bench since 1756: Lord Mansfield, from 
1756 to 1788, 32 years; Tord Kenyon, from 1788 
to 1802, 14 years; Lord Ellenborough, from 1802 
to 1818, 16 years; Lord Tenterden, from 1818 to 
1832, 14 years; Lord Denman, from 1832 to 1350, 
18 years; Lord Campbell from 1850 to 1859, 
9 years; and the Right Hon. Sir Alexander Cock- 
burn, Bart., G. C. B., just deceased, from 1859 to 
1830, 21 years. 











